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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Annual Meeting of Judicature Society May Sixth 


The annual meeting of the American Judicature Society will be held, 
as formerly, on the day preceding the sessions of the American Law Insti- 
tute. The meetings of both organizations will be in the Mayflower Hotel, 
Washington, and in the same week there will be also meetings of the execu- 
tive committee of the American Bar Association and of various other com- 
mittees and section officers. 


Owing to the largely increased interest in the Society, the growth of its 
membership and the development of plans for expanded activities, its meeting 
promises to be of unusual interest and importance. 


In the forenoon of Wednesday, May 6, the directors of the Judicature 
Society will meet to deal with a number of important matters of domestic 
concern. A report on the finances and administration of the Society will be 
made to the open meeting in the afternoon. It is proposed to devote a 
part of that session to consideration of the need for developing latent rule- 
making powers, a matter of especial interest at this time, as is illustrated 


by the article in this number of the Journal entitled, Rule-Making Authority 
in Missouri. 


The annual dinner in the evening will be open to all lawyers and the 
ladies accompanying them. The chairman of the board, former Judge Clar- 
ence N. Goodwin, will preside. President Newton D. Baker, and President 
William L. Ransom of the American Bar Association, will speak on topics 
of their own choice. 


The dinner precedes the reception held by the American Law Institute, 
which, on the three succeeding days will discuss restatement texts. Mem- 


bers of the Society will enjoy the privilege of attending Institute sessions 
and also its luncheons and annual dinner. 





The Quota System and Its Implications 


Back of all the discussions and efforts of the past decade to restrict 
admission to practice law to those reasonably qualified has been the stub- 
born fact that in many states standard requirements have not prevented the 
admission of far more lawyers than are needed. This was as evident before 
the depression began as after. Experience showed that increased require- 
ments meant in too many cases only deferred admission. Mere persistency 
came to equal, in time, first class education. 

And all this time there has been one logical solution—logical, if not 
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practical. That the admitting courts should es- 
tablish a quota based upon public needs, and 
admit a fixed number from those who pass exam- 
inations, has generally been looked upon as 
utopian. The assumption is that the court would 
select, assuming a surplus after an examination, 
the individuals best qualified to succeed. 





Admitting the logic of the proposal it never- 
theless appeared unrealistic. But a few years 
ago this very system was superimposed upon 
standards in Pennsylvania by local judges in a 
few counties. It may be that Pennsylvania af- 
forded a place for testing a principle because in 
its early history it had a statute which provided 
that “a competent number of members of the 
bar” should be admitted. To this time there has 
been no abandonment of the plan of fixing a 
quota for admission where it was adopted. One 
result of its adoption was the admission of re- 
jected candidates, who had met all state require- 
ments, in another county than the one of resi- 
dence. 

It was due to this result, apparently, that the 
State Bar Association, and the Philadelphia As- 
sociation, gave close attention to the matter in 
1933. Committees were appointed and their af- 
firmative recommendations were disapproved. 
But the matter was kept alive in Philadelphia by 
the creation of a second committee and last June 
the Association authorized submission of a ques- 
tionnaire to all the lawyers of the county. The 
result of the vote thus taken astonished the pro- 
fession throughout the country, as was shown by 
the reports in bar publications. 





The total vote was recorded as 1,031 for the 
quota system, and 729 against it. The matter of 
association membership appeared to have affected 
opinion very little. It appears that opinion was 
affected by the tendency for rejected candidates 
in neighborhood counties to apply for admission in 
Philadelphia County, to which they were entitled, 
having met the rather severe requirements as to 
education, apprenticeship, moral character and 
examination. Among supporters of the plan were 
some practitioners of national reputation. 

So another committee was appointed “to con- 
sider the question of the limitation of the num- 
ber of applicants” and at the October meeting of 
the Association a report was submitted which re- 
viewed the history of the subject and recom- 
mended that no action be taken. It considered 
that the adverse votes taken in state and local 
association in 1933 represented the “prevailing 
sentiment of the bar against -an arbitrary or nu- 
merical limitation.” 

If there is to be any spread of this practice it 
will first be in Pennsylvania. It is natural that 
there should be hesitancy in applying the prin- 
ciple in a metropolitan district, notwithstanding 
the preponderant vote of Philadelphia lawyers. 
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But this vote is likely to mean continued discus- 
sion. 





The plan is not fully tested in a state in which 
rejected candidates can be admitted in another 
county. If state-wide in application we may as- 
sume that rejected candidates who stand highest 
will be stimulated to try again and that those 
near the bottom of the list of those who have 
met all preceding requirements will be induced to 
go into some other employment. Their studies 
will not have been in vain in numerous other 
lines. And similarly, we must assume that in 
time the number of those beginning the study of 
law will be reduced. Other plans to accomplish 
this object have been of little avail. The earlier 
the time when aspirants may be apprised of un- 
fitness, the greater is the kindness to them. 

There is some reason for thinking that in less 
populous states the problem of overcrowding is 
being resolved through high standards. But, on 
the authority of Judge Thomas W. Thacher, we 
have also New York, with 27,500 lawyers and, in 
New York City alone, 6,500 students in law 
schools. And on authority of the board of ex- 
aminers we learn that over ninety percent of the 
school graduates will become lawyers eventually 
under the present system. 





The quota system of admission is thought of 
now as a means for preventing an excess of law- 
yers, but it implies quite as well that there shall 
be a sufficient number. It will be seen that if a 
fair balance is struck between too many and too 
few the profession will be tempted to adhere to 
a minimum schedule of fees. And this brings us 
to a very interesting subject which appears to 
have been but little explored. In recent years 
the surplusage of lawyers has stimulated efforts 
to adopt minimum fee schedules for standard 
services, usually expressed as a helpful guide to 
practitioners, and at the same time this surplus- 
age has even more stimulated competition to get 
work at any price. 





The time may conceivably come when price- 
fixing will be one of the profession’s largest in- 
terests. All provisions for restricting practice to 
qualified licensees tend to demonstrate the fact 
that the practice of law is inherently monopolis- 
tic. It took some time for us to accept the tele- 
phone, telegraph, railroad and distribution of elec- 
tricity as natural monopolies, and hence subject 
to governmental rate control. For that matter 
we still have a duplication of telephone service in 
at least one unlucky state. Going further back 


we find that fire prevention was at first voluntary 
and competitive, and before that time the erec- 
tion of government lighthouses was deemed by 
some interests to be an invasion of private rights. 

The solution of these problems has 
through an extension of government. 


come 
The bar 
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appears to us to be as inherently monopolistic as 
the army and navy. It had that character in the 
mother country before private armies and private 
police were dispensed with. A little over a cen- 


tury ago our private navy was a big factor in 
war. 





There can be little doubt that government has 
the power to protect licensed lawyers from com- 
petition with price cutters. The present move- 
ment to prevent unlawful practice, while aimed 
directly against inexpert and irresponsible per- 
sons, has the effect also of protecting the profes- 
sion of law. And just as this protection is in the 
public interest, so must there exist the corollary 
that government may also fix maximum prices 
for legal services. Attempts in either of these 
fields involve such great difficulty that we may 
be assured they will be grudgingly undertaken. 





And this brings us to a nearer problem. Much 
has been said in fear of the recently asserted 
power of the judiciary to regulate the bar as an 
entity and its members as individuals. We have 
looked upon the decisions as sound in law and po- 
litical theory and have not hesitated to accept 
them. A short answer to objectors is that it 
would be a pusillanimous bar which could not de- 
fend its rightful privileges under judicial hege- 
mony. But there are constitutional and political 
safeguards as well. Even constitutional courts 
operate more or less subject to legislative and 
popular will. Constitutions can be changed and 
legislatures have other ways of resisting judicial 
tyranny. It is the legislature which controls 
both purse and sword. 





So successful has judicial supremacy been in 
the past two generations that we have rarely had 
occasion to assay its fundamental bases. The 
high courts have succeeded in wielding what is in 
their field supreme power because our system re- 
quires a balance wheel and because the courts 
have, on the whole, supplied this need accept- 
ably. That we are peculiar among the nations in 
this respect is due to the nature of our legisla- 
tures; they are composed of two classes, politi- 
cians and amateurs; they are overmanned and 
underdisciplined; they change too frequently to 
defend their own interests; they do not learn 
from experience; they are too democratic; and 
we have destroyed party responsibility. We have 
learned to look for political safety to the courts, 
with their expertness, their responsibility, their 
technique of reasoned decisions based on debate 
and deliberations. Even theit lack of unanimity 
tends to establish their disinterestedness. 

Our highest courts have assumed some of the 
characteristics of a third legislative chamber. Con- 
stitutions develop as much from construction as 
from amendment. The courts constitute our most 
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dependable agency of government. It is upon 
their faithful and intelligent services that their 
power rests. They have done so well in maintain- 
ing equilibrium under constitutions that their 
opponents have on few occasions even canvassed 
the means for limiting the effect of court de- 
cisions. 





And now, when this judicial hegemony appears 
to be at its zenith, there is no need for serious 
fears that our balanced system may lead to judi- 
cial tyranny. We say balanced system advisedly, 
because the essence of popular government, quite 
as much as federalized government, is a balance 
of power. There should be no yielding to the 
ancient fear of political power. Our age demands 
power. Its trouble lies largely in a tardy devel- 
opment of power. The maintenance of the bal- 
ance is our supreme need, and it may be pro- 
moted by a very great improvement in our legis- 
lative and executive branches, from village to na- 
tional capitol. These branches should maintain 
their side of the balance, not by resort to their 
power to cripple the judiciary, but by performing 
their own functions in an expert and responsible 
manner. 

In recent bar journals and in private correspond- 
ence we have been made aware of the possibility 
of active, rather than passive, control by govern- 
ment of the lawyer’s prerogatives. These are the 
opinions of lawyers. Some of them qualify as 
leaders of the profession. They assert that the 
lawyer must modernize his essential function of 
asserting and defending private rights or he will 
suffer greatly. One line of thought looks to civil 
procedure calculated to yield results as prompt 
and inexpensive as commercial arbitration; an- 
other to the setting up of more legislative tribunals 
to take over jurisdiction traditionally in the con- 
stitutional courts. Commentators generally do not 
recommend the latter mode as the best solution of 
current problems. They do recognize the fact 
that the bar has awakened and its leaders are 
bestirring themselves, and they fear that the 
movement will be too slow. 

There will be less room for pride if the pro- 
fession acts because of fear rather than because 
of its often asserted high ideals. But at any rate 
the view is being accepted that the success of 
lawyers, as to pay as well as to public apprecia- 
tion, depends upon the character of the service 
they render. 


In view of the recent widespread efforts to 
curb traffic accidents, there is temptation to 
comment upon the fact that the horrors of the 
highway, for those who survive, are, in a meas- 
ure, repeated in the courts. What we call negli- 
gence cases (with no intent to pun) are at the 
same time a great source of income to a hard 
pressed profession, and a great source of scandal. 
One group declares for administrative handling of 
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accident cases; the only group response on the 
part of practioners is, “leave things alone.” That 
there is prestige to be gained by adopting pro- 
cedure which will meet needs is apprehended by 
some lawyers, but group planning is sluggish. For 
the bar to fail in resolving this problem may well 
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mean a loss of earnings as well as a loss of po- 
tential prestige. Should that misfortune occur 
there might be a belated reform movement. But 
cannot the profession, with or without a Her- 
cules, clean its stables and lock the stable doors 
against reprisals? 


Rule-Making Authority in Missouri 


Supreme Court Resumes Complete Power—Opportunity Created 
for Acquiring Actual Conformity With Federal Practice 
to Be Adopted 


A reader of bar periodicals observes a growing 
disposition on the part of writers and speakers 
to condemn the usurpation of judicial power by 
legislatures. That the incursion into the field 
of rulemaking by legislatures was unwarranted 
by our state constitutions, and a clear usurpation, 
has long been held, but until recently the view 
prevailed that the judiciary had too long 
acquiesced in this deprivation of essential judicial 
power to take a stand against it, as a matter of 
practical policy. 

As has often been said, the legislatures stepped 
in at a time when the courts lacked cohesiveness 
and a sense of responsibility for reforming pro- 
cedure which had become unsuited to nineteenth 
century conditions. The legislatures expressed 
the popular will; the judges were politically de- 
pendent and there was no background of ex- 
perience for the needed work. That Titan of 
judicial and legislative reforms, David Dudley 
Field, produced a work which did modernize 
procedure, and where his code was not later 
ruined by an excess of legislated amendments, it 
served a need. 

But no power is ever acquired by usurpation 
and of late the developed sense of judicial re- 
sponsibility indicates a return to judicial rule- 
making. Under one stress or another courts 
have asserted what they call their inherent 
powers, meaning implied constitutional powers. 
In Oklahoma there was the insistent need for 
vanquishing delays on appeal. The responsibility 
of the supreme court was clear. It had long 
depended upon the legislature to provide com- 
missioners to aid the court, but this recourse had 
failed. So the court considered its inherent 
powers and its problems, and courageously pro- 
ceeded to set up machinery to expedite appeals. 
Its success has been told in this Journal (De- 
cember, 1935). 

While this was in progress the Illinois supreme 
court asserted inherent procedural power in sup- 
port of a single rule to sustain the practice for- 
bidding trial judges to advise jurors as to the 


facts. The statutory provision had been in- 
advertently repealed. It was a reactionary rule, 
and was made in exigent fashion, but it consti- 
tutes a precedent which may be extensively em- 
ployed in the future. 

For a considerable time a number of courts 
have surveyed their constitutional powers and 
found them adequate to override legislated re- 
quirements for admission to the bar. Progress 
in raising these standards has, for several years, 
been advanced more by rules of court than by 
statutes. 

Then, in Missouri, the supreme court (in the 
Richards case) declared its powers in respect 
to bar discipline, and invited the bar to request 
affirmative action. ‘The result was an addition 
to court rules which provided machinery for en- 
forcing standards of ethics and preventing un- 
lawful practice by lay agencies, fully comparable 
with the procedure obtaining in the states having 
inclusive and compulsory bar organization. These 
rules are producing a revolutionary situation in 
Missouri. Unlawful practice by laymen is seen 
to be identical with unlawful practice by lawyers 
and both are being routed. 

The fact that rules without machinery for en- 
forcement are inert has been illustrated by the 
canons of ethics, everywhere piously adopted, 
but never capable of enforcement until there was 
an agency to apply sanctions. Such canons as 
those forbidding solicitation and fee splitting 
were disregarded as freely as the white-tie-and- 
swallowtail rule of fashion. There are, admitted- 
ly, forms of solicitation so subtle as to depend 
upon individual conscience, but a printed adver- 
tisement is a form that can be subjected to con- 
trol. So, in Missouri, lawyers can now maintain 
their status only by refusing to have their names 
listed in legal directories which exist to promote 
“business.” And a more significant reform 


comes from enforcing the canon against splitting 
fees with laymen, which disprupts the collection 
agency business as it has existed. 

In every circuit in Missouri there has been ex- 








AMERICAN JUDICATURE SOCIETY 


pounded of late the doctrine that the supreme 
court is responsible for the integrity of the bar. 
Discussing this subject in a long and eloquent 
address in Kansas City recently Mr. Boyle G. 
Clark, appointd by the supreme court to admin- 
ister the new rules, said: 


Missouri Bar Leader Speaks 


“T hope the time will soon come when the 
supreme court will exercise its power by un- 
shackling the administration of justice in this 
state from rules of procedure imposed by the 
legislature. That done, with a judicial council 
composed as now of able lawyers to study and 
give thought to procedural reforms, we will soon 
become in this state the leader of reform of 
judicial procedure both civil and criminal.” 

A reason for this hope exists in the opinion of 
the supreme court in the Swallow case (not re- 
ported yet), where it was said: 

“Tt is well established that courts have the in- 
herent power to prescribe such rules of practice 
and rules to regulate their proceedings and facilit- 
ate the administration of justice as they may 
deem necessary.” 

There are several things to be noted in respect 
to this pronouncement. The language was 
quoted from 7 R.C.L., 1023. So far as the 
instant case was concerned, it was pure dictum, 
for the only question in the Swallow case was 
whether the new rules and procedure for dis- 
cipline could properly apply to offenses com- 
mitted before their adoption. (The court held 
that they did apply.) And when 7 R.C.L. was 
edited this language would probably have meant 
no more than the residuary power of courts 
generally to make rules to fill in gaps not covered 
by statutes. 

So the citation in itself does not sustain Mr. 
Clark’s enthusiasm. But the adoption of the 
language at this time by the Missouri supreme 
court gives it a meaning and a force quite in- 
dependent of its source. It is now the carefully 
considered judicial utterance of a progressive 
court, unanimous in this decision. It is absolute- 
ly on a par with the dicta of the Richards case. 
It is an invitation to the progressives of the 
Missouri bar to ask the court to reassume its 
historic and constitutional power to “facilitate 
the administration of justice.” 

We will not speculate on the reaction to come 
from the profession. It means much that the 
court has invited co-operation if the bar wants 
their state to become “the leader of reform.” It 
means much that the court’s appointed exponent 
stresses this dictum in his public addresses. 


“General Superintending Control” 


The Missouri constitution (Art. VI, sec. 3) 
confers upon the supreme court “general superin- 
tending control over all inferior courts.” Similar 
language is employed in a number of state con- 
stitutions. Such a phrase is as capable of broad 
interpretation as the “general welfare” clause of 
federal constitution. The Oklahoma supreme 
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court had a similar text but since no case has 
arisen the court has not had occasion to say 
whether its epoch making rules are based upon 
express words or upon powers implied in those 
general powers conferred by the constitution. 
The one case construing this clause in Missouri 
was concerned only with a matter of jurisdic- 
tion, and reference to the clause was immaterial. 
(10 S. W. 2nd. 519.) 

The words “general superintending, control” 
meant little during the decades when bench and 
bar were satisfied with the administration of 
justice. There was a period when our unor- 
ganized judicature appeared to meet require- 
ments. In more recent times legislative efforts 
to improve conditions have been inexpert, nig- 
gardly and spasmodic. On the other hand, when 
a revised constitution was drafted thirteen years 
ago, the legal profession in Missouri registered 
a fine understanding of needs. If the judiciary 
article had not been defeated by a few voters in 
remote districts, Missouri would have achieved, 
long before this time, that leadership in reform 
which Mr. Clark craves. 


Strong Incentive for Conformity 


If the theory is correct that the general 
powers conferred in judiciary articles imply con- 
trol over procedural rules then virtually all states 
are on the same footing, regardless of any ex- 
press powers of superintendence. There is a 
reason why an authoritative declaration is now 
timely. The code to be adopted by the United 
States supreme court to regulate procedure in 
the district courts will be ready for submission 
to congress next January. Before that time it 
will be available to all interested in improving 
civil procedure. From the clearly expressed at- 
titude of the supreme court, and from informa- 
tion coming from members of the drafting com- 
mittee, we may safely assume that this code will 
be highly expert and relatively simple. When 
finally put into effect it will give a tremendous 
incentive to the growing desire for efficient pro- 
cedure, because the states, by adopting the sub- 
stance of the new code, can acquire actual con- 
formity—one system of procedure for both state 
and federal courts. The time may come when 
legal historians will express satisfaction over the 
failure of conformity which was based upon 
diverse state codes. 

The movement to acquire rule-making power 
for the United States supreme court was opposed 
for years on the ground that it would destroy 
conformity. What conformity there was, was a 
sham conformity. But real conformity can be 
attained in any state in which the bench and bar 
succeeds in adapting local practice and procedure. 
Lawyers who must see some individual advant- 
age in rules revision will see that advantage in 
conformity. They will consider, as never before, 
the very practical problem of obtaining virtually 
identical procedure in all the courts in which they 
practice. Instead of making federal procedure a 
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monopoly for a few federal practitioners, as was 
charged against the American Bar Association’s 
efforts in congress, the new code affords a way 
for broadening the practice of all lawyers. 

To harmonize two systems by legislative 
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methods involves years of time, endless effort, 
and no assurance of complete success. It can 
be done forthright under the broad rule-making 
authority which exists now as veritably as it 
existed when legislative usurpation began. 





Simple and Sensible Appellate Practice 


California probably has as much trouble from 
a multiple appellate court system and consequent 
doubt as to the law as any state, and is also giving 
the problems as much attention. There is one 
striking example of economy in opinion writing. 
It is in the “appellate department” of the 
superior court of Los Angeles County, which 
reviews judgments on appeal from the Los 
Angeles municipal court, a bench of thirty judges. 

It has been reported that in the year 1935 this 
appellate department considered 648 cases and 
wrote but four formal opinions, equivalent to one 
opinion in 162 cases. In reporting this the Los 
Angeles Daily Journal said: 

“Cases handled by the department included 
some of the most important litigation involving 
city governmental affairs and liquor questions.” 

Perhaps the greatest significance attaching to 
this practice is that it appears to please all con- 
cerned. There is nothing to prevent the assigned 
judges on appeal writing more opinions, but there 
seems to be no demand for this, and the judges 
are more concerned with rendering efficient 
service. 

There are several morals on the surface of this 
report: the need for an early termination of 
litigation in which rights are so obscure as to in- 
volve review; the saving of time for litigants 
and of expense to the community; the discourage- 
ment of appeals sought only to gain time; the 
self-restraint imposed by judges lest they further 
increase the inundation of case law; and the op- 
portunity to perform what is often considered 
the highest function of the judiciary by assign- 
ment of trial judges to appellate work. 


In territorial history there were many in- 
stances when the judges rode the circuits and 
then got together to review appealed cases. 
Those were the times when the only complaint 
about justice was directed at the quality of the 


frontier judge; there was no congestion and 
little of inconsistent case law. But a generation 
or two later, with the influx of population, the 
courts became rigidly established as local tribun- 
als and trial judges were no longer permitted to 
perform all the acts involved in administering 
justice. 
Trial Bench Should Be Exalted 


There is good reason for the opinion that trial 
courts could do nine-tenths of their own review- 
ing, and do it as competently as it has ever been 
done. This would not only save time and money, 
but would dignify the trial bench, which is the 
final tribunal for most cases and most people. 
The system already exists in certain large centers 
where assignment of judges satisfies the bar as 
to competency. In Illinois the supreme court 
makes the assignments, and there has been con- 
tinued satisfaction. The risk of conflicting de- 
cisions in different circuits is avoided by mem- 
orandum opinions and the certifying of certain 
cases to the supreme court. 

What the litigant is entitled to is trial and re- 
view by a competent bench. He is not entitled 
to have his name embalmed in the reports and 
there’s nothing he will so readily forego as that 
distinction. If all cases not involving constitu- 
tional questions were finally settled in the court 
of first instance without written opinions there 
would be far more satisfaction on the part of 
lawyers, for opinions usually satisfy only one 
side. There would be less law and better law, 
something which we seem to crave. 

It these views are sound, then instances like 
that in Los Angeles constitute an evolutionary 
approach to the solution of some of the most 
serious problems in the field of justice. If 
simple review without an opinion is wholesome 
for the municipal court, with its civil jurisdic- 
tion up to $2,000, why should it not be extended 
to the superior court, at least as to civil cases. 


In my view, multiplied judicial utterances have become a men- 
ace to orderly administration of the law. Much would be gained 
if three-fourths (maybe nine-tenths) of those published in the last 
twenty years were utterly destroyed. Thousands of barren dis- 


sertations have brought confusion, and often contempt. 


Hur- 


ried opinions and long dictated ones, when not laboriously revised, 
generally have no proper place except in the waste basket.—Mr. 
Justice McReynolds. 








Remedy for Sensationalism at. Hand 


Bench and Bar Primarily Responsible for Not Preventing Press Abuses 





American Bar Association Enters Field 


The courts now possess ample power and authority to correct 
the abuses of offending newspapers. The trouble is our judges are 
placed on the bench by popular vote, and no judge has any desire 


to incur the enmity of a powerful newspaper. 


Trials in federal 


courts are not interfered with and the main reasons are that the 
tenure of the judges is secure and no newspaper is going to take 
the chance it otherwise would take in a state court.—/udge Albert 


B. Chipman, Ind. 


Upon receiving a preliminary report from its 
committee on ways of curbing excessive pub- 
licity in connection with criminal trials the Amer- 
ican Bar Association has arranged to continue in 
this field with a committee headed by Mr. New- 
ton Baker.’ There is no reason why a large 
measure of success should not attend this effort. 
A foundation was laid at the 1924 meeting of the 
Conference of Bar Association Delegates, pre- 
sided over by Mr. Charles A. Boston. The 
addresses there delivered by Mr. Caspar S. Yost, 
president of the Newspaper Editors’ Association, 
and Mr. Walter F. Dodd, of the Chicago bar, 
disclosed the essential problem. It was made 
perfectly clear that the legal profession could 
not take the position of indicting the press for 
fts malodorous activities and demand reform, un- 
less at the same time it prosecuted a campaign 
to curb the activities of judges, lawyers and 
court officials. 

It was made apparent that in most instances 
of improper publication members of the legal 
profession were implicated, and because of their 
desire for publicity. Judges of uncertain tenure 
felt the need for publicity; prosecutors needed 
publicity, and lawyers needed publicity for their 
clients and for themselves. Even police chiefs 
and sheriffs needed publicity. 

This scandal had developed and persisted, not 
for a lack of law and authority, but because the 
courts did not possess the courage, the sense of 
self-respect and the social conscience, to use the 
power which they possessed. Bar opinion gen- 
erally has always been sound, but bar criticism 
was feeble compared with the alluring publicity 
to be derived from playing the game with the 
reporters. The general public enjoyed the sport. 
Editors of good intentions were all but driven to 
low standards by competition. 

A complete report of the productive meeting 
of 1924 appeared in this Journat for February, 
1925. 

The Conference of 

"Special Committee on Cooperation Between the 
Press, Radio and Bar. 


Delegates, assuming to 


lead in this matter, requested the Editors’ As- 
sociation to cooperate, but the Association at 
first stood aloof. In many respects the most 
significant step toward reform came in January, 
1927, when Judge Eugene O’Dunne, of the 
Baltimore City supreme court, imposed heavy 
penalties on two newspaper men, one editor of 
a Hearst paper, for disobedience of court orders, 
as reported fully in this JourNAL for February, 
1927. Judge O’Dunne then vindicated the power 
of the court in a citation against a chief of de- 
tectives, reported in the same number. 

The fact that Judge O’Dunne had been ap- 
pointed to the bench only a few months before, 
and was shortly after elected to a term of fifteen 
years with a startling majority vote, appeared to 
justify this JoURNAL’s editorial comment carry- 
ing the title, Trial by Newspaper Is Doomed. 

But there was no such courageous and inde- 
pendent judge in the Halls-Mills and Gray- 
Snyder cases which followed soon after, in New 
Jersey and New York, and the press, with the 
aid of the telegraph company, indulged in what 
the press would call a saturnalia. There has 
been some improvement since; a greater debauch 
would have been impossible. 

But the Conference of Delegates, though con- 
tinuing a committee on this subject, bogged 
down. Progress was reported in editorial support 
from year to year, but the complicity of bench 
and bar in the disgrace of trial procedure was 
overlooked. 


American Bar Association Acts 


A new start came at the Conference meeting 
of last July, when Chairman Giles Patterson, of 
the committee on relations between press and 
bar, secured adoption of a resolution requesting 
the American Bar Association to sponsor a con- 
ference between its representatives and the ap- 
propriate representatives of the press. The 
executive committee, while not prepared to call a 
conference, created a special committee which 
reported in January. Much may be expected 
from the present policy. There are but few news- 
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papers not disposed to meet standards of decency, 
and standards of law. The majority should not 
be required also to meet cutthroat competition 
from a small number of newspapers which dis- 
regard standards of decency and law. This im- 
plies bucking up the judges so that they will be 
keen to sense abuses and to direct their power 
against lawyers who are accomplices as well as 
against offending publishers. 

Reform in this matter is officially the responsi- 
bility of the bench. But the legal profession has 
a great stake, and it alone has the power to in- 
fluence judicial opinion and action. Only a small 
number of lawyers are offenders; they should be 
easily curbed by the bench, responsive to organ- 
ized bar opinion. When the bench has gone that 
far, which may imply no more than explicit warn- 
ing, the warnings and penalties should be given 
to the reporters and editors. The bar, local, state 
and national, should be ready to perform its 
function at any time and any place. It can by 
vigilance convince judges that failure to main- 
tain judicial respect will cost them far more than 
can be gained by newspaper notoriety. And 
when the judges have taken the right stand the 
bar should see to it that the electorate are 
made to understand what judicial courage and 
propriety deserve at their hands. 

Of course occasional admonition of editors by 


bar committees may be helpful to develop under- 
standing and proper practices. But the great 
majority of important newspaper owners and 
editors want to keep within bounds, and will do 
so with little encouragement. The problem lies 
with the few, and often, powerful offenders. The 
decent editors cannot deal with these unscrupu- 
lous competitors. That is a problem for the 
bench and bar. The offense is one committed 
against the law and the judiciary and the bar, 
and it is one to be quelled through the law by 
its ministers. 

The article concerning the preliminary survey 
of the situation made for the executive commit- 
tee of the American Bar Association (A. B. A. 
Journal, Feb. 1936, p. 79) presents fifteen recom- 
mendations, and virtually all are directed to 
judicial power. This gives support to the hope 
that at last the profession has acquired a sure 
foundation for its campaign. There should be 
an end of merely scolding newspapers that make 
money out of indecency and disrespect for judi- 
cial authority. The means for ending this na- 
tional scandal are apparent and it is the fault of 
judges and lawyers if the means are not utilized. 
There remains one other comment—the article 
referred to appears to limit effort to criminal 
trials. There should be a cleanup in civil trials 
as well, and especially divorce cases. 





Every Worthy Lawyer a Potential Judge 


Assignment of Motor Tort Cases to Auditors in Massachusetts 
Affords Hope for Clearing Dockets—Its Use Extended 


If the bench and bar had adopted many years 
ago an entirely plausible theory respecting 
judicial administration we could have wholly 
escaped the evils of congested dockets. The 
theory is that the judiciary may at will augment 
its personnel resources by appointing lawyers to 
serve as referees or auditors and take over as 
much of trial work as is needed to permit of 
prompt disposal. The precedent for this is as 
old as our chancery practice. The policy (theory, 
or principle) should have been extended to both 
civil and criminal tribunals. Nobody will dare 
say that the bar has not sufficient competence. 
All that is needed is that expert selection of ref- 
erees which the bench could be counted on to 
afford. The referees so chosen would be on a 
higher plane, so far as the mode of selection goes, 
than the bench itself, and it might be possible 
to obtain the services of lawyers who would not 
accept a set judicial term under any system of 
selection. While it is hard to conceive of the 
use of such auxiliary judges in jury criminal 
cases, without resort to legislation, we may find 
that needed amendments will some time be made. 
The judiciary can acquire flexibility of structure 
without loss of any measure of quality. 


This is an introduction to a report on the use 
of auditors in Massachusetts under a plan an- 
nounced by the chief justice of the superior court 
on Dec. 10, 1934. The need was to expedite the 
disposal of motor vehicle cases which were 
dragging the court deeper and deeper into a 
slough of despair. 

The chief justice assigned judges in a num- 
ber of counties to supervise and direct the opera- 
tion of the plan. It was provided that local bar 
associations should nominate auditors and that 
only those should be appointed who had no pend- 
ing motor tort cases and would agree to refrain 
from taking such cases during the period of their 
special services. All hearings, so far as possible, 
were to be held in court houses, and with 
decorum; all cases arising from one accident 
were to be referred to the same auditor to be 
tried together. 


Report Made for Norfolk County 


In the Bar Bulletin of the Boston Bar As- 
sociation (Feb., 1936) Judge Abraham Pinanski 
reports on the work during the past year in Nor- 
folk County, which lies south of Boston. The 
bar nominated nine auditors, all of whom were 
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appointed at one time or another. The court it- 
self began in January, 1935, to try motor vehicle 
cases filed from four and one-half to five years 
before. At first there were few motions for ref- 
erence, which is ascribed to the wish of practi- 
tioners to know “what manner of men they were” 
who would serve as auditors. 

The court reserved the right to deny a motion 
for reference and exercised it in a few instances. 
No effort was made to induce lawyers to try the 
plan. After trial opportunity is open to either 
party to demand jury trial in the superior court, 
and this made the entire plan highly experi- 
mental. 

From January 13 to June 6, 1935, suits to the 
number of 163 were referred to auditors. On 
June 13 the court notified the bar that it would 
consider motions in any motor tort case filed 
prior to Jan. 1, 1935, and up to July 5 motions 
had been made in 284 cases. Judge Pinanski at- 
tributes “the increase in the number of motions 
in part at least (1) to the increased confidence 
of the bar in the particular auditors, (2) to in- 
creased satisfaction with the results obtained, 
(3) to the realization that the mere reference 
of a case to an auditor presented the opportunity 
for discussion of possible adjustment, and (4) 
to the feeling that the hearings were conducted 
in court surroundings and with the dignity and 
decorum of a trial before the court.” 

With the experience thus had the court noti- 
fied the bar on October 14, that there would be 
a call of such cases on the general list “for the 
purpose of receiving and hearing motions for 
reference of such cases to auditors.” The call 
was held October 23 and “motions in approxi- 
mately 250 cases were received, about equally 
divided between plaintiffs and defendants, and 
in a number of cases motions by both parties.” 


The Results in Detail 


Now, as the results: At the close of the year 
a total of 603 cases had been referred; 166 
cases had been settled before report; 78 had 
been settled after report; judgment was entered 
on the report in 13 cases; one case was tried to 
a jury after report; making a total of 258 cases 
finally disposed of in the calendar year. In the 
single case tried to a jury the verdict was for 
the defendant, sustaining the auditor’s finding. 
To the year’s end reports had been filed in 199 
cases, and in 76 of them reservation of issues 
and insistence upon jury trial had been filed. 

It is not easy for a foreigner to assay these 
figures, but it is evident that Judge Pinanski was 
surprised and gratified by the results. It is pre- 
sumable that many cases were in process of ref- 
erence at the close of the year. The procedure 
will be continued this year, and on a wider 
scale, permitting the reference of such cases as 
the justices may deem expedient. 

Due credit is given to the bar for its coopera- 
tion. Judge Pinanski says that the plan “has 


gone far in stirring up the stagnant part of the 
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general jury trial list. Unquestionably, the 
volume of cases which lie unreached in the Nor- 
folk general jury trial list from year to year has 
been reduced very materially by the activities 
under the auditor plan. The improvement 
should continue as long as the plan can’ be 
operated.” 

The expense of this method is important to 
Massachusetts people, who consistently refuse to 
increase the number of regular judges. The total 
amount paid to nine auditors in this one county, 
who received 233 cases, amounted to $6,266.68, 
an average of $26.89, which may be contrasted, 
though not precisely, with the cost of jury trial 
in the superior court, said to be over $400 per 
day. It’s suggested that it would be more fair to 
have fewer auditors so that they could receive 
more cases and increase their modest earnings. 


Change from Passive to Active Attitude 


Statistics from other counties are soon to be 
published. It is reported that use of the system 
has depended somewhat upon the interest of 
the sitting judge. But a “notice to the bar” 
dated January 21 indicates that the superior 
court as a whole highly approves of the use of 
auditors. The notice contains this significant 
paragraph: 

“The assigned justice may from time to time 
call such portion of the trial lists or dockets as 
is deemed expedient for the purpose of receiving 
and hearing motions for reference of such cases 
to auditors.” 

Our correspondent calls this a shift from a 
passive to an active attitude on the part of the 
bench. “Heretofore the lawyer had to ask the 
court to refer his case to an auditor. Under 
paragraph ten the judge, if he wishes, initiates 
the move, so that unless both sides object the 
reference is made by the judge.” It is now up 
to the justices, and if they perform their part 
“the docket will speedily be diminished.” 

This procedure is authorized by ch. 221, sec. 
56, Mass. G. L. While either party may demand 
trial, with or without jury, upon filing of the 
auditor’s report, the report is read at the trial 
and, according to the statute, “the auditor’s 
findings of fact shall be prima facie evidence 
upon such matters only as are embraced in the 
order.” 

Consideration is also due the adoption in the 
Suffolk County superior court, sitting in Boston, 
of the pre-trial hearings which have enabled the 
circuit judges sitting in Detroit to greatly in- 
crease their court’s efficiency. Judge Pinanski 
has mentioned the opportunity afforded for ad- 
justments and settlements. Auditors are not 
needed for that. Little time is required for a 
judge to conduct a hearing a short time before 
trial to ascertain whether cases on the calendar 
are substantial. At such a hearing many settle- 
ments are effected, pleadings are amended, par- 
ticulars are allowed, the precise points at issue 
are fixed finally, and the case reaches the court- 
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room with assurance that it will be tried and 
tried only on settled and controverted issues of 
fact. 


Good Results in Essex County 


An encouraging report by Judge Harold P. 
Williams, in the March number of the Bar Bul- 
letin, tells of results in Essex County, which 
is in the northeast corner of the state, during 


the year following Jan. 11, 1935. The more 

significant facts are as follows: 
Motions for reference allowed........ 466 
Cases settled before reference made... 130 
Cases awaiting reference to auditors... 102 
Number of cases referred to auditors.. 234 
Cases settled during trial............. 55 
Cases settled after trial.............. 48 


Disposed of upon motion for judgment. 11 

Only four auditors were appointed and the 
cost of all this service was $4,333.02. Virtually 
all of the clerical work was performed without 
taking up the time of the court. According to 
an estimate made a few years ago by Mr. Justice 
Lummus, of the Supreme Judicial Court, it would 
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have cost the public as much to try ten jury 
cases. 


Auxiliary Judges Elsewhere 


The foregoing may well be read in conjunction 
with the experiment made last year in Oklahoma, 
where thirty-five trial judges and 150 lawyers 
assisted the supreme court in the role of ref- 
erees, and reduced the great accumulation of 
pending cases by more than half, as reported in 
the February number of this Journal. We under- 
stand that work was entirely voluntary and un- 
paid. 

In Cook County, Illinois, the one probate 
court judge has for many years served a popula- 
tion of three millions by employing four or five 
salaried lawyers to perform all but a small part 
of the work of adjudication. They become ex- 
ceedingly efficient and there has never been com- 
plaint by the bar, or a proposal to create addi- 
tional judgeships. The work is better done than 
it could be if the people elected a bench of ten. 

That such significant and difficult services can 
be rendered at small cost must be attributed 
not only to bar loyalty, but in part also to the 
distinction thus accruing. 





Special Training for Young Practitioners 


The difficulty of keeping abreast of all the 
progressive movements within the legal profession 
was illustrated recently. It was believed by both 
author and editor that Mr. Oscar C. Hull’s article 
entitled Training in the Art of Practicing Law, in 
the February number of this Journal, was ante- 
cedent to any serious effort in this field. Among 
several comments on the article was one from 
Mr. Will Shafroth, accompanied by proof that 
an organized course of this nature for the ben- 
efit of young practitioners had been given for 
more than three years in New York City. The 
facts should be known. 

The substantial information is well presented 
in a pamphlet obtainable from Mr. Harold P. 
Seligman, 150 Broadway, New York City. Mr. 
Seligman has directed the instruction since its in- 
ception in 1932. Two hour sessions are held 
twice each week, on Monday and Thursday eve- 
nings, at the Engineering Societies building. The 
general course comprises thirty sessions, and the 
topics are: 

Negligence; negligence trials; real estate 
(twice); organizing corporations; corporate prac- 
tice; motion practice; ex parte practice and office 
routine; preparation for trial; trials; municipal 
court practice; collecting claims; collecting judg- 
ments; drawing wills; administration of dece- 
dents’ estates; business forms; legal draftsman- 
ship; criminal law: trial tactics; insurance; ac- 
countancy for lawyers; bankruptcy; brief writing 


and appeals; income taxation; matrimonial mat- 
ters; secured transactions; investments; patents, 
copyrights and trademarks; and finally a closing 
session with a dinner, several speakers and a 
round table discussion. 

So much for the general course. About two 
years ago an advanced course was begun, to per- 
mit of specialization in the following subjects: 

Negligence; income tax; real estate; trials; 
corporate practice; accountancy; wills and dece- 
dents’ estates; and bankruptcy. These are also 
two hour evening courses, given once a week for 
eight weeks, two being on Monday evenings and 
two on Thursday evenings. 

The names of twenty-six practitioners appear 
as lecturers in the general course. Mr. Seligson 
has six topics and assists in four others. In the 
specialized courses there are from one to four 
“cooperating lecturers” as well as the leader. 

The tuition charged for these courses affords 
only nominal pay for the lecturers and the di- 
rector. It cannot be expected to do more. There 
naturally arises the question whether the instruc- 
tion can be indefinitely continued without an 
endowment or the financial support of a bar or- 
ganization, though there is a possibility of “a 
ruling by the courts making successful completion 
of these courses acceptable in lieu of serving a 
clerkship in the case of men who are not college 
graduates.” (Quoted from correspondence.) 


Such a ruling, even with low tuition, would greatly 











AMERICAN JUDICATURE SOCIETY 173 


avail, for it costs no more to instruct a large 
class than a small one. 

It is apparent from the prospectus that the lec- 
turers are lawyers conspicuous in their several 
fields. This is, of course, essential, and no such 
instruction could survive for the fourth year 
unless the students realized that they were re- 
ceiving what they needed and from the best 
sources. 

The Association of the Bar of the City of New 
York partly met the need for this training more 
than a decade ago. It now has a committee, 
headed by Mr. Cornelius W. Wickersham, en- 
gaged in a study of the entire subject. 


Practical Handling of Specific Courses 


The general theory of the work is expressed in 
several paragraphs in the prospectus, from which 
we quote: 

“The Practicing Law Courses provide a sys- 
tematic and carefully planned training in the 
technique of handling the affairs of clients. The 
object of the courses is to prepare the practicing 
attorney to recognize more readily, and to deal 
more effectively, with those problems which arise 
most frequently in daily practice. . . . They 
present the accumulated experience and knowl- 
edge of attorneys who for years have been dealing 
with the problems about which they lecture. Each 


lecture has been prepared so as to include a maxi- 
mum number of valuable practical suggestions. 
. .. Rules of substantive law are referred to only 
where necessary to the presentation of the prac- 
tical handling of specific problems.” 

Mr. Seligson, in a letter, gives interesting in- 
formation as to the constituency. At the start 
there were eighteen lectures attended by fifteen 
recent graduates. At the 1935 fall course the 
attendance was about 150 in the general course 
and about twenty-five in the specialized courses. 
The spring attendance is somewhat smaller. 

“Our registration divides among graduates of 
the various law schools substantially in accord- 
ance with the number of men which each school 
contributes to the bar.” At present about one- 
fifth only are fresh from law school, and one-fifth 
have been in practice more than five years. 

Reference material, copyrighted, is distributed 
at each lecture. 

Among the complimentary letters received by 
Mr. Hull, after publication of his proposal, was 
one from a young lawyer who has established his 
office in Baltimore. “Those views were especially 
interesting to me because they fit my own situa- 
tion to a T. Something has got to be done for 
men similarly situated, and your proposal seems 
to me to be the most feasible and helpful ar- 
rangement. Maybe vociferousness will put your 
proposal across.” 





A Remedy for Administrative Encroachment 


By Newton D. BAKER 


The difficulty in the field of administrative law 
is fundamentally due to the fact that all admin- 
istrative officers seek from the first day they as- 
sume office extensions of their powers and free- 
dom from judicial review. The consequence is 
that every time an administrative tribunal is 
created for a necessary function, it immediately 
starts a campaign to secure power over unneces- 
sary things and also a campaign to exempt itself 
from judicial review, for which it acquires the 
contempt of ignorance. 

My own notion is that the cure for ali this is 
to change the rule of presumption as a matter of 
evidence by providing that whenever in any 
judicial controversy the question is as between 


the rights of the citizen and the correctness, 
either constitutional or otherwise, of a regulation 
or rule of an administrative tribunal, the pre- 
sumption be in favor of the liberty of the citizen. 
Such a rule as that would, of course, cure the 
whole trouble by making tribunals act only when 
they were prepared for an ironclad: demonstration 
of the propriety of their acts. 

The present rule, which presumes in favor of 
the rightness of the action of an administrative 
agency even when it does not go so far as con- 
clusively to presume the correctness of their 
findings of fact, is just an invitation to admin- 
istrative encroachment upon personal liberty 
which we ought not to endure. 





The crying need of this country is for a code which will com- 
pensate judges for the opinions they don’t write.—/ larvey T. 


Harrison. 


Any program of reform of justice which does not face the like- 
lihood of an indifferent, if not hostile legislature, and a bar at least 
one-third inert and one-third openly antagonistic, is not based upon 
the realities of past experience.—Dean Charles E. Clark (1929). 











Bar Integration 


By Cari V. ESSERY 


[The following address was delivered at a 
meeting of the Pennsylvania State Bar Associa- 
tion held at Bedford, Pa., on June 27, 1935. The 
address deserves the attention of all persons in- 
terested in this subject, and especially of those 
doubtful of the value of compulsory bar or- 
ganization, but open to conviction. Mr. Essery, 
both before and at the time of his presidency of 
the Michigan State Bar Association, gathered 
material on this subject and enriched its litera- 
ture. He has served as chairman of the com- 
mittee on bar integration of the Conference of 
Bar Association Delegates——Eptror. | 

In the invitation which I received to attend 
your Annual Meeting and participate in the pro- 
gram, the subject assigned to me was “State Bar 
Integration.” Inasmuch as I have some ac- 
quaintance with the carefully worked out system 
of affiliation between the state and local associa- 
tions which exists in Pennsylvania and the just 
pride which you take in the advance that has 
been made in dealing with the problems of the 
bar under this system, it was not without some 
trepidation, despite your reputation for brotherly 
love and the warmth of your invitation, that I 
agreed to speak on a subject which has within 
it the implication that the more efficient form of 
organization is the integrated bar rather than the 
affiliated or federated bar. My trepidation dis- 
appeared however when I reflected that the form 
of organization represented by your system of 
affiliation and the form of organization known 
as the Integrated Bar are blood relatives, that 
they spring alike from the urge to create an 
organization which would be able to carry on 
the work of the bar more effectively than has 
been true in the past. 

One of the factors which has handicapped the 
work of the voluntary associations has been the 
lack of sufficient membership. The affiliated or 
federated system of state organization, it was 
deemed would overcome, in part at least, this 
handicap in that it would result, first, in a direct 
increase in the membership of the state associa- 
tion and, second, that through the delegates from 
the local associations it would bring to the sup- 
port of measures sponsored by the bar, those 
members of the local associations who had not 
seen fit to join the state association. The accept- 
ance of this principle of the affiliation system is 
accordingly an acknowledgment, in part, of the 
values to be found in complete integration. 

All of us agree that the bar should make use 
of the form of organization which will enable 
it to perform its functions in the most efficient 
manner and with the maximum output of prac- 
tical results. To say, however, that a certain 


form of organization is a superior form is merely 
to state a conclusion which carries little weight 
until we have defined the functions which an 
organized bar should perform, have analyzed the 
personnel of the bar—the units of the human 
machine which is to perform those functions,— 
and have evaluated the results which have been 
produced by the various types of bar organiza- 
tions. Not until we have made these determina- 
tions can we conclude with reasonable certainty 
what form of organization is the best suited to 
the work of a state bar. 

The functions of an organized bar are of two 
kinds: first, to see that the application of law, 
the operation of the machinery, which we call 
the administration of justice is conducted with 
competence and probity; second, to exercise con- 
structive leadership in the never ending process 
of formulating law that will best answer social 
needs. 

The Lawyer’s Daily Work 

The first is the more important function for 
it bears directly on the primary work, the daily 
work of lawyers, that of service to their clients, 
and whether this service, with all the potentiali- 
ties which it has for good or evil, is to be ren- 
dered in a proper manner, within proper limits, 
and by a proper person. The duties which rest 
upon the bar in the performance of this function 
are to maintain a standard of legal education of 
such excellence and a bar examination mechanism 
having such efficiency that so far as is humanly 
possible those who are not qualified by training 
and character will be denied admittance; to 
develop and enforce a method of handling com- 
plaints against members of the bar that will 
result in elimination from the profession of those 
who prove unworthy, and, what is of equal im- 
portance, in composing the misunderstandings 
between lawyer and client in the many cases in 
which the complaint is unfounded; to formulate 
and keep apace with the needs of the times, 
rules of procedure and trial practice that are 
simple, fair, efficient and, so far as is consonant 
with justice, will promote the expeditious dis- 
patch of the work of the courts; to guard the 
public and the practice of law against exploita- 
tion by lay agencies, whether these agencies be 
individual or corporate in character, as well as 
against exploitation by lawyers; to formulate and 
further methods by which selection for judicial 
office will be made with fitness for the office as 
the sole qualification. 

The duties within the first function to the 
extent that enabling legislation may be required 
before the bar can perform them fully, have a 
social aspect but in their essence they belong to 
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and are of the work of the bar and can be per- 
formed by an organized bar in better fashion 
than by any other group. 


Responsibility for Legislation 


The second function is more social than legal 
in character. The duties incumbent on the bar 
in the performance of this function are to carry 
on research into the effect of existing laws, so 
far as such laws are within the province of the 
bar, to formulate any changes and revisions 
which these researches indicate are necessary, 
and to advocate their adoption by the appro- 
priate governmental body. 

This definition of the functions of an organ- 
ized bar has been formulated by over sixty years 
of work by bar associations. Your association 
for forty years has undertaken to work in part, 
and in later years, in all of the fields to which 
reference has been made. It had created com- 
mittees to deal with matters which relate to 
admission to the bar, grievances, professional 
ethics, civil procedure, criminal procedure, fed- 
eral procedure, judicial selection, and unauthor- 
ized practice of the law in an endeavor to carry 
out the duties implicit in the primary function of 
the bar. 

The creation of committees on aeronautics, 
American Law Institute, automobile accident 
compensation, Building and Loan Association 
law, corporations, taxation, uniform state laws, 
Workmen’s Compensation law, and to consider 
the necessity for calling a constitutional conven- 
tion, is a clear indication that your association 
has also recognized the existence of the second 
function of an organized bar. In the state asso- 
ciations generally and in the American Bar Asso- 
ciation the duties that have been assumed are of 
this character. This course of action has been 
followed with the active support of a substantial 
group of lawyers, and, it may safely be said, 
with the tacit approval of the majority of 
lawyers. 


What the Public Expects 


The activities of bar associations and the ex- 
tent to which lawyers have participated in gov- 
ernment throughout our national history have 
precipitated lay thought as to the functions which 
the organized bar should perform. Today public 
opinion on this subject is crystallized. It lays 
the good works and the shortcomings of lawyers 
alike, whether they are those of the individual 
in private practice, or of the individual in gov- 
ernment, or of some group within the profession, 
on the doorstep of an institution which the pub- 
lic, with the acquiescence of lawyers, has per- 
sonified and calls the bar. The public believes 
that the group is responsible for the conduct of 
the individual lawyer, that the individual lawyer 
is responsible for the work of the group, and in 
the main, that the group should perform the func- 
tions which have been described. The fact is 


that the public further expects the legal profes- 
sion to carry on its work on a higher level than 
that which prevails in the community; and the 
nature of our work, in both of the functions de- 
scribed, is of such character that unless the pro- 
fession makes every reasonable effort to that end 
it cannot retain the confidence of the public. 

The bar to which the public looks for the per- 
formance of these functions, is regarded by the 
public as an institution, as something that has 
solidarity, whereas there are many forces in the 
profession which weigh against and but few 
forces which weigh for solidarity and group 
action. For example the bar in Michigan, to use 
round numbers, has 5,000 lawyers scattered over 
an area of 58,000 square miles, in Pennsylvania 
8,000 lawyers scattered over an area of 45,000 
square miles. The environments in which its 
members live and work range through the rural 
community, the small city, the city of medium 
size, the large city, and the metropolitan area, 
each with influences peculiar to itself which touch 
and have their effect on the views of lawyers 
toward matters which pertain to the bar. The 
types of work in which these lawyers engage vary 
even more than do their social environments. So 
greatly has the stream of law increased that no 
longer can a lone lawyer hope to practice law in 
all its branches. The general practitioner in law 
is going the way of the general practitioner in 
medicine. Specialization has laid its hands upon 
the bar and divided it into groups. The natural 
outgrowth of specialization is for the specialists 
to organize; this they have done and within the 
profession we have associations to which the 
members pay their first allegiance. Not even as 
to character of professional training can a ma- 
jority of the bar be placed in one classification. 
It runs the entire gamut of good, better, best, 
and poor, poorer, poorest. 


Lawyer’s Problem Not Simple 


The inertia inherent in a large membership 
scattered over a wide area, and the divergence 
in viewpoints and in interests among the mem- 
bers caused by differences in environment, type 
of work, and educational background, always 
have and always will be present. These condi- 
tions always have and always will make difficult 
the satisfactory performance of the public func- 
tions of the bar, even by the best form of bar 
organization. The need is to be realistic and 
utilize the form of organization which will best 
minimize the adverse effects of these conditions. 


The answer to the problem has been worked 
out by the American lawyer in the hard school 
of experience. Nurtured in the common law and 
having the traditions of the Inns of Court as part 
of its heritage it would seem that the all in- 
clusive, self governing organization should have 
been the pattern for the American Bar from its 
beginning. But it was not so. The bar as- 
sociations of late Colonial days, which attempted 
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to follow this pattern, disappeared under the in- 
fluence of the conditions and social philosophy 
which existed subsequent to the Revolution and 
for over seventy years the bar of this country 
was to all intents without organization of any 
kind. The few associations which were organ- 
ized were aenemic and short lived. The notable 
exception was The Law Association of Phila- 
delphia. Except for it and one or two others 
there is no association in existence today which 
antedates 1870. 


It is unnecessary to dwell upon the low state 
to which standards of admission to the bar and 
standards of ethics within the bar fell during this 
period, except to say that it was these condi- 
tions which ultimately brought the better ele- 
ments in the profession to the realization that 
they must organize if the bar was to be saved 
from a state of chaos. After 70 years of disor- 
ganization in the bar the task of building up a 
sense of group responsibility was bound to be 
difficult and long drawn out. The voluntary or- 
ganization obviously was the only tool which 
held the promise of reasonable success in doing 
this spade work. 


Sixty-five Years of Experience 


In 1870 a group of lawyers in New York City 
led the way by organizing The Association of 
the Bar of the City of New York, an association 
of the voluntary selective type. In the follow- 
ing decade several state associations and the 
American Bar Association, all founded on this 
pattern, came into being. By 1900 the idea of 
bar organization had been accepted in the pro- 
fession and was looked upon with approval by 
the public. In all but a very few states there 
was a state organization and throughout the coun- 
try the city and county associations were in- 
creasing rapidly in number. In the preface to 
American Bar Leaders, written to commemorate 
the fiftieth anniversary of the founding of the 
American Bar Association, the author, James 
Grafton Rogers, summarizes the history of the 
national association in this manner: “We can 
consider the span from 1878 to 1893 as a time of 
plowing, from 1893 to 1904 as one of planting, 
from 1904 to 1913, as one of maturing, and from 
1913 to 1924 as one of harvest. Since 1924 we 
enter a new season and prepare, perhaps, a new 
harvest.” 

The progress chart of the state associations 
breaks down into substantially the same periods. 
By 1915 the harvest reaped by the state associa- 
tions had reached the point at which it was feas- 
ible and also necessary to determine whether the 
methods and machinery in use were efficient, 
whether they were capable of carrying the con- 
tinual increase in the load being placed upon the 
bar associations. In surveying the harvest it 
was found that the voluntary associations were 
responsible for much of the improvement that 
had been made in standards of admission and 


JOURNAL OF THE 


professional ethics; that they had contributed 
much to improvement in procedure; that they 
had undertaken to perform a service, with some 
tangible results, in the field of substantive law; 
and that they had acted as a saline solution in 
reviving the ancient traditions of the bar. Their 
contribution to the profession is, perhaps, best 
reflected by visualizing what conditions would 
have been but for their efforts. 


Weakness of Voluntary Associations 


Giving due credit for all that had been ac- 
complished, candor required the admission how- 
ever that the work of the voluntary associations 
had not kept pace with the necessities with which 
they were and are confronted, that there were 
factors in the voluntary type of association, many 
of them inherent which always have and always 
will impede success in handling the problems of 
the bar under that form of organization. Some 
of these factors are: 

(1) Inability to obtain more than a nominal 
membership. 

According to the latest figures available there 
are but 7 states among the 32 states which still 
have the voluntary association, in which more 
than 50 per cent of the profession are members 
of the state association, namely, Delaware, 
Maine, Nebraska, Rhode Island, Vermont, Wis- 
consin and Wyoming. In the remaining 25 states 
the general average is less than 35 per cent. In 
my own state under the voluntary association and 
in Pennsylvania the average is only about 25 
per cent. 

(2) The inadequate financing which neces- 
sarily results when a small group undertakes to 
carry a burden which should rest on the entire 
profession. 

By way of contrast, in the 16 states which 
have the integrated bar the total number of 
lawyers who are contributing in dollars to the 
work of the bar is substantially equal to the 
total membership of the voluntary associations 
of the remaining 32 states, plus the District of 
Columbia. 

(3) The waste in time and effort required 
to maintain even a nominal membership of 25 
per cent or 30 per cent of the profession. 

(4) The inability to mobilize the bar as a 
whole in support of desirable projects. The 
charge that the voluntary association represents 
but a minority of the profession, has all too often 
proved to be an insurmountable hurdle. 

(5) The difficulty in coordinating its activi- 
ties with those of the local associations. 

(6) The difficulty experienced in interesting 
new members of the profession in the work of 
the bar association. 

(7) The difficulty experienced in bringing the 
full weight of the bar to bear upon the problems 
of admission and discipline. 

(8) The necessity of depending almost en- 
tirely upon voluntary services. 
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The conclusion was unavoidable that in pro- 
portion as the load increased the defects men- 
tioned would tend more and more to minimize 
the effectiveness of the voluntary associations, 
that some refinements must be made in bar or- 
ganization, and possibly that a new model would 
be required. Two schools of thought developed. 
One school felt that a system of affiliation be- 
tween the existing state and the local associations 
would remedy conditions. This system tended 
toward a more inclusive membership and greater 
unity and implied some relaxation of the selec- 
tive principle but complete retention of the 
voluntary principle. The other school regarded 
the affiliation method as a material improvement 
but nevertheless one which was bound to be 
temporary in character. It looked to the inte- 
grated, then known as the incorporated or statu- 
tory bar, as furnishing the better answer to the 
problem. The inspiration for this concept of 
bar organization was indirectly the all inclusive, 
self governing bars of England and the Continent, 
but the direct inspiration was the Act passed in 
1797 creating the Law Society of Upper Canada, 
under which the lawyers of Ontario have ever 
since governed their affairs. 


Trend of Affiliation Policy 


The affiliation method has been tried in Wash- 
ington, Oregon, Minnesota, Wisconsin, Pennsyl- 
vania, and in the western part of New York. 
Recently it has been put into effect in New Jersey, 
Florida and Connecticut. In every state in which 
it has been tried it has without question resulted 
in an improvement in the work of the bar and 
has measurably increased the influence of the 
state association. It is, however, based upon the 
voluntary principle and for that reason is sub- 
ject, though to a lesser extent, to the same weak- 
ness which hampered the work of the unaffiliated 
voluntary association. In appraising this form 
of organization there are certain results which 
cannot be ignored; first, after operating for sev- 
eral years under the federated bar Oregon and 
Washington adopted the integrated bar and the 
Minnesota and Wisconsin associations endeav- 
ored this past winter to obtain the adoption of 
bills to integrate the bars of those states; second, 
the problem of obtaining and retaining members 
is still present; third, it has not made possible 
the transfer of the detail work of the association 
to executives employed on full time; and, fourth, 
it has not lessened materially the financial prob- 
lem. While adequate income is not the most im- 
portant factor in determining how successful a 
state bar is to be, neither is it the least im- 
portant factor. As an illustration, what volun- 
tary state association is in position to appropriate 
$10,000 for the work of its committee on un- 
authorized practice of the law, and to appropri- 
ate $6,000 for a survey of legal education? The 
Integrated Bar of California has done both of 
these things. In addition it has a full time ex- 
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ecutive staff, and a research assistant at each of 
the three leading law schools of the state paid 
by the State Bar. 


Emergence of Model Bar Acts 


The first suggestion that integration of the bar 
could and should be accomplished in the several 
states by an appropriate statute was made by the 
American Judicature Society in January, 1914. 
The same year the President of the Wisconsin 
Association, Mr. C. B. Bird, devoted his annual 
address to this subject. In 1915 Herbert Harley 
addressed the Bar Association of Lancaster 
County, Nebraska, on the subject. In its Journal 
for December, 1918, the American Judicature 
Society submitted a model bill. This plan was 
considered by the Conference of Bar Association 
Delegates at the meeting of the American Bar 
Association at Boston in 1919, a committee was 
appointed, and at the 1920 meeting this com- 
mittee submitted a second model bill. The two 
model bills which were essentially the same in 
their purposes and in the duties and the powers 
which they sought to vest in the bar have fur- 
nished the general pattern for most of the bills 
which have been drafted and for all but three of 
the acts which are in effect. 


The first state to give official recognition to 
the integrated bar was North Dakota, which in 
1921 passed what is known as the North Dakota 
Bar Association Act. This Act, which is one of 
the three exceptions noted, simply created an as- 
sociation to which all of the lawyers in the state 
were required to belong and provided for its sup- 
port out of the annual dues fixed in the Act. The 
first states to accept the complete principle of 
the integrated bar and invest the new association 
with specific duties and powers were Alabama 
and Idaho whose acts were passed in 1923. 
Then followed New Mexico in 1925, California in 
1927, Nevada in 1928, Oklahoma in 1929, Utah 
and South Dakota (whose act confers rather 
limited powers) in 1931, Mississippi in 1932, 
Washington, North Carolina and Arizona in 1933, 
Kentucky in 1934, and Oregon and Michigan in 
1935. 

The Acts naturally vary in mechanical details 
such as the method of forming the initial organ- 
ization, and regulations governing the nomination 
and election of officers and directors, and to 
some extent in the duties and powers conferred, 
but in general the provisions of a typical act may 
be summarized as follows: 


Nature of Statutory Organization 


It creates a public association known as the 
State Bar whose purposes are (1) to aid in the 
advancement of the science of jurisprudence and 
in the improvement of the administration of 
Justice; (2) to supervise, under the direction of 
the Supreme Court, admission into the bar and 
the administration of discipline within the bar. 
Membership is compulsory and is of two kinds, 
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active and inactive. Only active members are 
permitted to practice law. Inactive members are 
those members who request a transfer to the in- 
active list. Payment of annual dues, which range 
in the various states from $2.00 a year to $10.00 
a year, is required. On non-payment the de- 
linquent member may be suspended from practice 
until the dues and the penalty provided for in 
the act are paid. 

Government is of the representative type. It 
is vested in a Board of Governors whose duties 
and powers are defined in the act. The governors 
are elected by districts; nominations are by peti- 
tion and the election is by ballot sent out and 
returned by mail, generally immediately prior to 
the annual meeting of the association The of- 
ficers as a rule are elected by the Board. Ample 
provision is made for the appointment of com- 
mittees and particularly what is known as Local 
Administrative Committees to whom the Board 
generally delegates the handling of matters of 
local interest such as investigation of grievances 
and complaints. 


Kentucky Law a Departure 


The Kentucky Act was the first one which de- 
parted completely from the traditional form. 
This act simply authorized the Court of Appeals 
of Kentucky to promulgate rules for the organ- 
ization and government of the bar. It has how- 
ever two unfortunate provisions, one which re- 
stricts the right of the court to define the prac- 
tice of law and one which limits the dues to $2.00 
a year. Both restrictions were forced by oppon- 
ents of integration, principally by lay agencies, 
in the hope, which has not materialized, that they 
would cripple the association. The rules promul- 
gated by the Court of Appeals set up a complete 
organization and the effect which this act has had 
in Kentucky may be judged from the fact that 
over 900 members attended the first Annual 
Meeting. 

The Michigan Act, adopted in May of this 
year, is based on the Kentucky Act but as it is 
broader and even more concise, I will take the 
liberty of reading it in full. 

“Section 1. There is hereby created an as- 
sociation to be known as the state bar of Mich- 
igan, the membership of which shall consist of 
all persons in the state now or hereafter regularly 
licensed to practice law in this state. 

“Section 2. The supreme court is hereby 
authorized to provide for the organization and 
regulation of the state bar of Michigan; to pro- 
vide rules and regulations concerning the con- 
duct and activities of the association and its 
members; the schedule of membership dues 
therein, which dues shall not exceed five dollars 
per annum, non-payment of which shall be 
ground for suspension, the ethical standards to 
be observed in the practice of law, and the dis- 
cipline, suspension or disbarment of association 
members. Under such regulations and restric- 
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tions as the supreme court may prescribe, the 
power of subpoena may be conferred upon the 
association or its officers and committees for the 
purpose of aiding in the cases of discipline, sus- 
pension or disbarment; the rules promulgated by 
the supreme court and the preceedings and 
records of the state bar association to be pub- 
lished by the judicial council of Michigan and 
in the Michigan reports and advanced sheets 
thereof.” 

This type of act makes possible a more flex- 
ible organization than where the mechanical de- 
tails are set forth in the statute. It requires and 
should result in closer cooperation between the 
court and the bar, and if it proves as successful 
in Michigan as in Kentucky, the future trend in 
bar acts will undoubtedly be to this type. 


Integration Under Rule-Making Power 


During the past three years integration by 
court rule under the rule making power rather 
than pursuant to statutory mandate, has also 
been much bruited. In 1933 the Supreme Court 
of Illinois, acting under the rule making power 
and in response to a petition filed jointly by the 
Illinois and the Chicago Bar Association issued 
an order in which it gave these associations dis- 
ciplinary powers not only in respect to their 
members but in respect to all members of the 
bar in Illinois. Last year the Supreme Court of 
Missouri, which had held in the Richards case 
(63 S. W. 2d, 672) that it had inherent power to 
regulate the practice of law in Missouri inde- 
pendent of statutory provisions, promulgated a 
rule on the petition of the State Association 
whereby it established a bar committee of four 
members in every Judicial Circuit to handle dis- 
ciplinary matters subject of course to the super- 
vision of the court, and by fixing a fee of $3.00 
a year to be paid by every lawyer in Missouri 
to cover the expenses of this work, took a much 
longer step than had been taken by the Illinois 
court in 1933. 

In no state, in the absence of a permissive 
statute such as exists in Michigan and Kentucky, 
has integration of the bar in respect to all of its 
functions been prescribed by court rule. The 
farthermost outpost today of integration under 
the rule making power are the functions which 
relate to admission into the bar and discipline 
within the bar. Personally I am of the opinion 
that it is unwise to press integration through the 
rule making power beyond those functions; that 
the bar which desires to set up, in cooperation 
with the Supreme Court, an organization which 
is integrated as to all its functions will be on 
much firmer ground if it proceeds under an act 
of the Kentucky and Michigan type. 

In its earlier days the integrated bar was ob- 
jected to on the grounds that it was unconstitu- 
tional, that it could not create a new spirit of co- 
operation among those who had refrained from 
joining the voluntary association, that through 
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its compulsory features it would enable the unfit 
to dominate the association, and that it would 
result in loss of interest and gradually become a 
perfunctory organization. 

The objection that it was unconstitutional has 
long since been settled. In every state in which 
this question has been raised the act has been 
sustained as to every phase. 


Public Appreciates Integration 


The best answer to the other objections and to 
the question you probably are asking yourselves, 
whether it has proved to be more satisfactory in 
every day operation than the voluntary system, 
is the view held by the press and the lawyers in 
the states having the integrated bar. If the in- 
tegrated bar had not lived up reasonably well to 
the predictions of its sponsors, if it had failed 
to bring about an increase in interest among its 
members, if it had fallen into the control of the 
unfit and on evil days, the press, which has never 
dealt over tenderly with the bar, would have 
criticized, and of course should criticize it freely. 
On the contrary the press has looked upon the 
work of the integrated bar and called it good. 
The most persuasive evidence as to the view 
held by the press is the fact that efforts of a bar 
association to obtain the passage of a bill to in- 
tegrate the bar uniformly have the support of the 
press, support which is based on what the press 
in the integrated states thinks about this form of 
bar organization and in some instances, as with 
one of the papers in Michigan, on the report 
brought back by reporters sent at the expense 
of the newspaper to make a firsthand survey or 
the results obtained. 


That the majority of lawyers, in fact the great 
majority of lawyers, in the states having the in- 
tegrated bar give it their firm approval is unde- 
niable. The Michigan committee in 1931 wrote 
to every member of the Russell Law List in the 
states then having an integrated bar, 302 letters 
in all, requesting their comments on the Act. One 
hundred sixty-one replies were received of which 
135, or over 85 percent, expressed approval, 14 
expressed disapproval and 12 had not as yet 
formed an opinion. The Wisconsin committee 
in 1934 made a similar inquiry, using a different 
law list than that’ chosen by the Michigan com- 
mittee, from which to pick out the lawyers to be 
addressed. It received 64 replies from 53 dif- 
ferent localities in 13 different states. Of these 
letters 2 were opposed to the integrated bar, 3 
were lukewarm, and 56 were in hearty approval 
of this form of bar organization. This past 
winter a member of the Wisconsin bar who was 
not in favor of integration made his own in- 
vestigation by writing to a hand-picked list of 
100 lawyers in integrated bar states. He received 
60 replies, only one, of which expressed dissatis- 
faction. The lawyer in question thereupon noti- 


fied the Wisconsin committee that he had changed 
his opinion and would support the bill. 


Samples of Testimonials 


I quote from some of the replies received by 
the Wisconsin committee: 

Idaho Falls, Idaho: “My impression is that all 
of the lawyers of the state favor the organiza- 
tion. * * * We are more nearly united for the 
general good of the profession than we were 
before.” 

Long Beach, California: “I favor the State 
Bar * * * it seems to me the logical means 
of placing lawyers in their true relation to each 
other, the courts and the public * * *” 

Birmingham, Alabama: “I am strongly in favor 
of the unified bar. I think that it accomplished 
a great deal in Alabama during the ten years of 
its existence and that it will accomplish much 
more in the near future * * * On the whole the 
plan as it exists in Alabama has the hearty ap- 
proval of the Bar.” 

Dell Rapids, South Dakota: “We do indeed 
believe that a unified self-governing bar is a 
proper step, and a long one, too, in the right di- 
rection * * * The very fact that membership 
is compulsory gives the association more funds 
* * * The attendance at the annual meeting, 
since unification, has more than doubled. There 
is a wider and greater interest in Bar association 
activities.” 

Salt Lake City, Utah: “The fact that every 
lawyer is a member * * * has livened the in- 
terest of the individual * * * Work which 
would more or less have been slighted because 
the services rendered were gratuitous is now seri- 
ously undertaken since commendation or criti- 
cism of the work accomplished more or less 
affects each and every member of the profes- 
sion.” 

The most graphic illustration of the view of 
the lawyers is however their attitude when at- 
tempts are made to repeal a bar act. Four such 
attempts have been made. In South Dakota the 
repeal bill was defeated by a vote of two to one. 
In Oklahoma in 1933, 90% of the members of 
that bar signed a memorial to the Legislature 
protesting against repeal of the bar act or any 
modification which would weaken the organiza- 
tion. This year another attempt was made to 
obtain the repeal of the Oklahoma act and again 
the opponents received a thorough-going defeat. 
In California a plebicite was held by a committee 
of the legislature this past winter. The question 
on the ballot submitted to the bar was: “Do you 
favor repeal of the State Bar Act?” The results 
of this plebicite were 1899 in favor of repeal and 
5457 against repeal of the bar act. It is to be 
assumed that the 25% of the bar who did not 
vote in this plebicite are not dissatisfied with the 
integrated bar or they would assuredly have made 
use of this opportunity to express dissatisfaction. 
A statement that the integrated bar has increased 





180 


interest among the members of the profession in 
the work of the bar in those states in which it 
has been tried, that it has produced more results, 
than any other form of organization has ever 
produced, and that it has stimulated rather than 
decreased interest in the local associations is a 
statement which will stand the test of examina- 
tion. 

These comments on bar organization I trust 
you will receive as being directed to the institu- 
tion as such and not to the work of a specific 
association, that they are not intended as an ap- 
praisal of the work of your association. While I 
have some knowledge of the good work which 
has been done in Pennsylvania, it would be pre- 
sumptuous for me, an outsider, to attempt to ap- 
praise its value; and in addition it is a funda- 
mental truth that the type of bar organization 
which is best fitted to the needs of a particular 
state is a matter which is to be determined by 
the lawyers living in that state and in the light 
of their own traditions and necessities. 


Group Work of Bar Is Extensive 


In the work of the bar there can, however, be 
no let up if the results are to be satisfactory. It 
must be carried on under sustained pressure. To 
do this, to lay out new projects, supervise and 
coordinate the activities of committees, organize 
meetings, direct research work, maintain contact 
between the several agencies within the bar and 
with the several branches of government, and 
carry on the many other tasks with all the wealth 
of detail they involve, requires the services of a 
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trained secretarial and research staff employed 
on full time and financial support that is ade- 
quate in amount and certain of receipt. Lawyers 
as a class are men of moderate circumstances. 
The amount of time and the financial contribu- 
tion which any one man or any group of men 
can give to the work of the profession is limited, 
nor should any one man, or any group of men be 
expected to carry the burden. If the right to 
practice law is a valuable right, if it is impressed 
with a public interest and to be exercised with 
due regard for the public interest, then everyone 
who possesses this right should be charged with 
an equal share of the burden, both in time and 
money, of carrying on the public functions of 
the institution called the bar. 

I suggest to you therefore that a form of bar 
organization which is in successful operation in 
16 states and which has been approved by the 
voluntary associations of 14 other states to the 
point of endeavoring to obtain the passage of a 
bar act, calls for conscientious examination be- 
fore arriving at your answer to the problem of 
bar organization. The influence for good which 
48 state bars equipped for research and study, 
bars which have the machinery for determining 
the views and sentiments of the entire profession 
on vital matters, bars which will be able to speak 
with a voice of authority and make themselves 
felt in the shaping of the law, would have in 
their respective states and the influence which 
such bars, working through a house of delegates 
in the American Bar Association, would have 
upon the national structure, moves the spirit to 
strive for goals which grip the imagination. 





“‘Scintillating Omnilucence” 


A few months ago it was said in this Journal 
that opposition to bar integration had been 
driven to cover; that hostile arguments rarely 
appeared in print; and that opponents had re- 
tired to the last line of defense—personal in- 
fluence with legislators. Shortly after that state- 
ment was made there appeared in Dicta, the 
Denver Bar Association’s sprightly journal 
(Dec., 1935), an apparently serious argument 
against integration. Like all similar arguments 
it was essentially a priori argument. The writer, 
Mr. Albert M. Vogl, told of all the evil con- 
sequences which would follow compulsory or- 
ganization. This line of argument becomes in- 
creasingly difficult as the years go by without 
evidence that any loss whatsoever has come 
through integration. It has to ignore all that 
is pertinent evidence, the history of the state 
bars which have been in existence for three years 
or more. 

But the article was notable in introducing a 
new comparison and a fresh expression. The 
author called inclusive organization an effort to 
substitute “Boeotian mediocrity for scintillating 
omnilucence.” Such a phrase is one to be 


studied, mastered, and enshrined in one’s inner 
consciousness. It affords spiritual release in a 
time of doubt and fear. To pave the way to 
appreciation of a linguistic jewel (for “omniluc- 
ence” does not appear in the latest American 
lexicon) it may be spelled thus—omni-lucence— 
and so explain itself. (“Shining upon all or every- 
where,” New English Dictionary, Oxford.) One 
can learn from Webster that Boeotia was a land 
in which the natives were notorious for their 
stupidity. 

Having mastered this expression with a proper 
sense of achievement, the only question that re- 
mains is whether Mr. Vogl has been kidding his 
readers. In the succeeding number Dicta pub- 
lished an affirmative argument, written by Mr. 
Bentley M. McMullin. Did the editor of Dicta, 
in order to present both sides of a question which 
Colorado lawyers are at last beginning to con- 
sider earnestly, assign the negative to a writer 
who was willing to comply and do the best he 
could? Such an attitude would be more or less 
routine to a lawyer. But the coinage of bright 


and shining new phrases is not routine—it is in- 
spiration. 





Declaratory Judgments and Advisory Opinions 


Well Established Practices Enable Courts of Last Resort to Test Consti- 
tutionality Before Harm Has Been Done 


Under the present law you take a step in the dark, and then 


‘turn on the light to see if you stepped into a hole. 


Under the 


declaratory judgment law you turn on the light and then take the 


step.—James M. Gilbert. 


There are still those who deny the right of the 
United States supreme court to “lay the article 
of the constitution which is invoked beside the 
statute which is challenged and to decide whether 
the latter squares with the former.” The consti- 
tution was silent on this point, just as it was 
silent as to power of secession by an integral 
state. There had to be a more perfect union, 
and that speedily. The necessary compromises 
had to be made in the fear of external aggression 
and internal anarchy. Doubtless the excellent 
lawyers who phrased the federal constitution 
understood fully the necessity of providing a 
body independent of the legislative and executive 
departments with power to invalidate legislation, 
and exercise of executive power, not compatible 
with the terms of the constitution. They must 
have foreseen the need and realized that other- 
wise their constitution could do no more than 
serve as a bridge from one desperate situation 
to another. 

But it is not enough merely to find the power 
of preserving the constitutional structure implied 
in the instrument. We have had experiences in 
the exercise of this power since Jefferson’s ad- 
ministration and we have seen it exercised in 
innumerable cases in the forty-eight states, and 
with relatively few instances of dissatisfaction. 

We can go farther and hold that a tribunal so 
entrusted with power should be one of genuine 
independence; that it should be composed of 
only a few men and those very deliberately 
chosen because of their outstanding ability and 
long training in the interpretation of textual law. 
The small number of the personnel is reinforced 
by able counselors in all important matters. 

Of course it may be held also that this balance 
wheel of a complex government ought to be dis- 
tinct from the judiciary. In its essential func- 
tion of seeing that statutes and executive acts 
square with the article of the constitution which 
is invoked, such a body performs what is essen- 
tially a political function, though acting accord- 
ing to judicial processes. What this body does 
is nothing more nor less than exercise a limited 
veto power. The way it does it is of the utmost 
importance. 

As a matter of fact the United States supreme 
court has in recent years become almost exclu- 
sively such a special body (administrative court) 
for comparing statutes and executive performance 
with the limitations imposed by the constitution. 
In order to preserve its paramount function the 
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court has been permitted by law to exclude from 
consideration, by way of secondary appeals, as 
much ordinary judicial work as is needed. It 
now exemplifies the sensible principle that one 
trial and one review are enough for ordinary 
justiciable controversies. 

Fifty years ago there were so few instances 
of the exercise by this court of the extraordinary 
function that it could still devote most of its 
time to second appeals. Notwithstanding the 
much more numerous occasions for testing va- 
lidity of statutes in the state supreme courts 
they still are far from limiting themselves to 
this function. But in the more populous states, 
having intermediate appellate courts, they are on 
the way. In New York, Ohio, Illinois and Cali- 
fornia, a large share of the work of the highest 
courts consists of unifying decisions first made 
in the appellate branches, and frequently with 
reference to the constitution. 

We have drifted by degrees to this point. At 
the present time there is discontent with con- 
stitutional limitations. It is doubtless felt by 
many that the opportunity for changing the ar- 
rangement of checks and balances by constitu- 
tional amendment is too slow, or impossible 
And so we have the present strain imposed or 
the judicial prerogative and the vast amount of 
spoken and published argument in support of the 
necessity for independent review of legislation 
to determine constitutionality. 

It is obvious that if legislatures could obtain 
the “opinions of the justices” on pending legisla- 
tion the highest courts could exercise a consider- 
able influence with no loss of ultimate power. 
Since virtually no interest has been taken by 
legal writers in this prophylactic exercise of the 
extraordinary powers of the judiciary, it may be 
of interest to mention the states in which this is 
possible, and interesting to note, that whatever 
the colonial practice may have been, it now rests 
upon constitutional provisions or statutes not 
pre-dating the articles of confederation. These 
are the states, and the years of adoption: Massa- 
chusetts, 1780; New Hampshire, 1781, Maine, 
1820; Rhode Island, 1842; Florida, 1868; South 
Dakota, 1889; Alabama, 1923; Kentucky, 1935. 

It appears from the limited sources that ju- 
dicial advice to legislatures may be extremely 
useful; that legislatures are disposed to abide by 
such advice; that in a few instances the courts 
have of their own volition invited briefs and 
arguments; and finally that the procedure has 
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been used very little and that this is a cause 
for regret. It has been used sparingly for many 
reasons; we have no science of legislation; few 
legislatures ever heard of this procedure; legis- 
latures normally assume all human knowledge; 
when most needed, the advisory opinion proce- 
dure has to be initiated by an opposing and 
usually minority, element; and finally, legisla- 
tures can wait no more than a few days on any 
piece of legislation. 

These difficulties are not impossible of amelio- 
ration. A legislature should convene at least 
once a year and sit long enough to complete 
its agenda. It should have such pride in its work 
and such a sense of responsibility that it would 
welcome judicial advice. The congress meets 
some of these specifications. If the United States 
supreme court should sometime wish to be “a 
preventive, and not an autopsy jury,” (quoting 
Will Rogers) it would not be necessary to amend 
the constitution. 

In suggesting this in the December number of 
the Journal the thought was that there might 
well be a time when the president and leaders 
of house and senate would discuss the subject 
with the supreme court, through committees, but 
preferably without publicity. Some of the con- 
gressmen may not fully appreciate the fact, but 
constitutionally the court, the congress and the 
president are colleagues in the work of making 
laws, and may be said to have a joint responsi- 
bility for the courses plotted for the ship of state.’ 
It was also suggested that the court could require 
briefs and arguments on all difficult questions, 
and could decline at any time to answer. 


An Act of Congress Proposed 


But at the time the article was published there 
appeared another theory advanced by Mr. Karl 
Knox Gartner, of the District of Columbia bar, 
in the Georgetown Law Journal for November, 
1935. Mr. Gartner discusses the situation very in- 
terestingly, and takes the position that the con- 
gress has the power to provide by statute that 
the supreme court shall render advisory opinions, 
and may render decisions as to constitutionality 
of legislation after advice and argument com- 
parable with accustomed contentious methods. 

The power to declare acts of congress invalid 
“must be a power,” Mr. Gartner says, “over 
and above the ordinary judicial power that is 
required to adjudicate ‘cases’! If it is such an 
‘extra judicial power,’ its exercise cannot be lim- 
ited to ‘cases’.” An enabling act is required, 
therefore, before there can be an occasion for 
the exercise of such power. 

A decision against the constitutionality of a 
proposed act would “be the mandatory authority 
upon which any inferior federal court of original 
jurisdiction would have to grant an injunction 
against the execution of such legislation upon 
suit by any interested party or pursuant to the 
procedure now authorized, leading to the declara- 
tory judgment in the federal courts. The de- 
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cision of the [supreme] court pursuant to such 
a routine would constitute, therefore, a real prec- 
edent on constitutionality as distinguished from 
the effect of an-advisory opinion.” Continuing, 
our author says: 

“It cannot be urged that a determination of 
constitutionality pursuant to such a certification 
of questions by the legislative branch would 
constitute a pre-judgment by the supreme court 
of private rights guaranteed by the constitu- 
tion, since the determination must necessarily 
preserve the private right saved by the con- 
stitution for the continued enjoyment by the 
citizen against any unauthorized governmental 
encroachment, just as it must necessarily pre- 
serve the reserved powers against encroachment 
while at the same time upholding the federal 
authority itself.” 

The point is made that “such change in the 
time the supreme court renders its opinion on 
constitutionality, as contemplated, will actually 
enhance its independence of decision.” 

There is no suggestion that this plan is urged 
for immediate adoption. “It is assumed, of 
course, that no action designed to effect the 
procedure’ proposed would be undertaken by 
congress without first laying a proper basis for 
the cordial co-operation of the supreme court 
through informal conference between the chair- 
men of the judicial committees of the respec- 
tive houses of congress and the chief justice. 
When the proper and convenient routine is thus 
developed through such conference, a bill could 
be presented, with every assurance of its fulfill- 
ing entirely the purpose in view, in such a 
manner that it would receive the hearty support 
of the court, if enacted. 

“Of course if the court should withhold its 
cooperation and congress felt assured that the 
procedure was essential in the public interest, 
it would seem that its power to enact measures 
to carry such routine into execution as proposed 
is beyond question.” 


The Hibschman Proposal 


Reference to the subject in this Journal led 
to a reminder by Mr. Harry Hibschman of 
New York City, that he had advocated the use 
of advisory opinions by the United States su- 
preme court in an article in the American Mer- 
cury (Oct., 1932), entitled The Cost of Judge- 
Made Laws. He had stressed the need for a 
contentious hearing and told how it was pro- 
vided in Canada that “any person or class in- 
terested may request counsel to appear, such 
counsel to be paid out of the public funds.” 
Such opinions, Mr. Hibschman held, “should be 
as conclusive as any other opinions.” He sug- 


gested that the practice should be extended to 
the federal supreme court, by a constitutional 
amendment, if necessary, and thus “relieve pri- 
vate litigants of a large part of the unjust 
burden of juristic law-making. To do so would 
make for the speedy settlement of most of the 
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questions that under the present practice, often 
for years, leave vast social and economic in- 
terests up in the air on a sort of legal teeter- 
totter. It would make for certainty. It would 
make for a reduction in the amount of litiga- 
tion. It would make for justice.” 


A Weak Precedent 


Before concluding this sketchy consideration 
of advisory opinions it may be said that the 
refusal of the supreme court to give answer 
to twenty-nine problems of state submitted by 
President Washington was inevitable. It might 
be presumed that the President’s idea was only 
to get the views of the government’s best law- 
yers on perplexing matters. The court in 1793 
had not emerged from the cocoon. It was abso- 
lutely necessary, on every ground, that the court 
should not display the slightest interest in politi- 
cal or controversial matters foreign to its juris- 
diction. It is entirely plausible to believe that 
a different start at a different time would have 
marked the beginning of a practice which would 
have yielded inestimable benefit. “. .if the 
prestige of the court had been already high 
advanced,” says Mr. Robert M. Hitch, “it is 
entirely possible that the opinions requested 
would have been given and a different precedent 
established.’”* 

The matter remains today just as it stood 
after that refusal. It seems apparent that execu- 
tives and legislatures are less concerned with 
judicial advice than courts are reluctant to 
advise. At any rate, a weaker precedent could 
not be conceived. 

But, it is said, the supreme court has again 
and again declared that it has no power to adju- 
dicate except when a “case” reaches it in normal 
course. We all know generally what constitutes 
a case, although in recent years the court has 
refused, in self-defense and under powers con- 
ferred, more cases on certiorari than it has 
accepted. We are apparently dispelling the 
judicial fog which has surrounded the “right of 
action.” Perhaps there should be more close 
analysis of what is meant by the word “case.” * 

In the years following the civil war it appeared 
necessary for state constitution makers to 
shackle the legislatures. Then came an unfore- 
seen flood of cases involving tests of statutes, 
and many narrow and pedantic decisions which 
made it downright difficult for legislative drafts- 
men to conform. The real abuse of the judicial 
power has been in the states, where it has occa- 
sioned no belligerency, and very little technical 
criticism. On the other hand the rare instances 
when federal laws were held invalid during the 
first half of our national history, occasioned 
vehement criticism. It was, of course, fortunate 
that the supreme court possessed a Marshall to 
declare, at least, this judicial power before con- 
gress and the president had accustomed the coun 
try to non-judicial interpretation of the consti- 
tution. The opportunity—perhaps need—for the 
frequent exercise of this exalted quasi-political 
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power came when the due process clause was ex- 
plored. The continued increase in use may be 
attributed in part to the nomination of senators 
and representatives in primaries, and in part to 
the fact that governmental functions have multi- 
plied which are beyond the reach and practical 
scope of the states. 

Just how far advisory opinions, where avail- 
able, have aided legislatures and relieved the 
courts of strain, cannot be known. Unfortu- 
nately the process has been too rarely used, 
and for the reasons above stated. 


Interpreting Constitutions in Declaratory 
Judgments 


There is another phase of this subject which 
must now, however novel, be related to this 
question. The declaratory judgment procedure 
is rapidly coming into use as a means for the 
expeditious testing of constitutionality. This 
procedure has a long history in the law of a 
number of countries. It reached England from 
Scotland after the reform of English judicature. 
Probably proponents of this procedure had no 
thought, fifteen years ago, that it could serve the 
need of promptness in obtaining decisions on 
constitutionality. In his recent book Professor 
Borchard, the leader in this important develop- 
ment, says: 

“In federal governments like Australia and 
Canada the legislative power of the federal gov- 
ernment and states over subjects is not infre- 
quently challenged by direct action on the part 
of one or the other government, acting through 
its attorney-general. Some of the most inter- 
esting questions of federal constitutional power 
have been raised in this way. The Australian 
courts, at least, seem more willing than the 
United States supreme court to concede that 
the state as an entity has a legal interest in 
preventing the improper use of federal powers 
affecting the state or its citizens, as a group, 
even before the state has spent money in reliance 
upon a proposed constitutional law.” * 


Further: “Possibly no form of written instru- 
ments is more susceptible of constitutional in- 
terpretation by declaratory judgments than 
statutes. Nor, where constitutionality may 
be raised, is there more necessity for speed 
of adjudication for the individual and the com- 
munity who must know at the earliest oppor- 
tunity whether they are living under constitu- 
tional or unconstitutional laws, for delay may 
bring uncertainty and disaster.” * 


In view of the present enlargement of the 
federal procedure through declaratory judgment 
power it appears quite possible that our judges 
will allow it full development, and so remove a 
considerable part of the delay seemingly in- 
herent in accustomed procedure as applied to 
the extraordinary function. There are great pos- 
sibilities, but not to the exclusion of interest and 
study in respect to the even greater aid to the 
departments of government which could readily 
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be obtained through general 
advisory opinions. 

The United States supreme court has said 
most reasonably, that the “threshold requirement 
of the existence of a case or controversy is basic 
to the assumption of authority by the United 
States courts.”’ Under declaratory judgment pro- 
cedure Doe does not have to strike Roe, or 
suffer actual loss through Roe’s infringement of 
patent rights, in order to obtain adjudication. 
Nor need there be a judgment entitled to en- 
forcement by execution. An invalid statute is 
just as dead after a declaratory judgment as 
though it had lived long enough to deprive John 
Doe of a constitutional right. 

Does it not follow, as a matter of reason, if 
not yet of law, that when a court makes a dec- 
laratory judgment which invalidates a statute, 
it is performing essentially the same act as it 
would perform if it were advising a legislature 
on a point of constitutionality? It may require 
for the advisory opinion the accustomed instru- 
ments of contentious procedure. In either in- 
stance it may “lay the article which is invoked 
beside the |draft] act which is challenged and 

. decide whether the latter squares with the 
former.” 

The answer to this question may before long 
be of consequence, in view of the adaptability of 
the declaratory judgment to problems of con- 
stitutionality, and of the recently acquired power 
of the federal courts to make declaratory judg- 
ments in cases or controversies. And once the 
new procedure becomes of familiar use, there 
can be no failure to observe the intimate rela- 
tionship between declaratory judgments holding 
newly enacted laws valid or invalid, and the 
submission of advisory opinions. It should not 
be necessary for long to invoke Charles Lamb’s 
allegory about pig roasting in order to accept the 
shortcut to constitutional legislation.® 

Justiciability is a broad subject, though the 
word may be novel. Of course there must be 
parties, but the theory of the adverse interest 
has become exceedingly thin. There may be a 


employment of 


constitutional interest—the interest in preserving ° 


the constitutional balance of powers between 
state and nation. These interests may be pre- 
served through “friendly actions.” “The judicial 
quality does not reside in . circumlocution,” 
said Mr. Charles E. Hughes. It “is found in the 
impartial hearing and the reasoned determina- 
tion . o 


*It seems to be a novel idea for some congress- 
men that the president is a part of the national 
legislature. Witness the partisan uproar over 
“White House lobbying.” He is so by reason of 
his power of veto; and the supreme court likewise, 
though its power of veto is dissimilar. In the case 
of the court the application of the power is not 
voluntary, as is the president’s power, but, on the 
other hand, it is not subject to being overruled by 
a two-thirds majority in both houses. 

7aGa. Bar Asso, Rep. (1934) 263. 
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*Judge Mcl’arland has volunteered a succinct 
definition of a case: “When you go into an ap- 
pellate court you have only the skeleton of a case. 
There is no flesh and blood. Only a ghost of it.” 
This insistence upon a case, a justiciable contro- 
versy within the court’s jurisdiction, dating from 
the earliest English reports, is a natural corollary 
to a case system of law. Upon the definition of 
what is a case depends the evolution of jurisdic- 
tion; a strong court develops its powers; a timid 
one ties its own hands. 

All primitive law derives from cases, and a 
plethora of cases in time, assuming legal capacity, 
leads to a demand for the co-ordination of law in 
codes. Of course we have numerous instances of 
successful codes, dating from Livingston and Field, 
our greatest legislators, and extending to the most 
recent uniform laws. The prejudice against codi- 


. fication must derive from our evident inability to 


afford a sanction to a national code of substantive 
law, which, in turn, derives from the preservation 
of state (partial) sovereignty. 

But fully developed systems of law are expressed 
in codes, and the drafting and amending of codes 
involves studies somewhat analogous to measuring 
statutes by constitutional yardsticks. The _ utili- 
tarian factor cannot be wholly excluded from the 
debates among the justices after argument is over. 
The point is that those debates could properly be 
had before the legislature finally acts, and still not 
foreclose subsequent formal adjudication, which 
would be a rare circumstance. 

*Borchard: Declaratory Judgments, 555. 

‘Opus. Cit. 551. 

*Since the function involved in judicial ruling on 
constitutionality (under declaratory judgment pro- 
cedure) may be served in identical manner before 
the executive signs a bill passed by both chambers, 
as after its signing, the need for a justiciable case 
is seen to be just another legal fiction. The ques- 
tion as to whether the case is other than a fiction 
in many instances when supreme courts have ruled 
on constitutionality, in the absence of declaratory 
judgment procedure, is one which invites research. 
On behalf of the advisory opinion, rendered after 
considering briefs and arguments, it may be said 
that the court reserves the right to condemn sub- 
sequently an act previously approved, and without 
reference to the doctrine of stare decisis. Instances 
of such reversal of opinion would be so extremely 
rare as to emphasize the value of pre-tested legisla- 
tion. 

While this commentary is provoked by the con- 
fusion and losses sustained under decisions made 
long after enactment in the federal field, the state 
field is one, on the whole, in which a reasonable 
guarantee of validity would the more often serve 
public needs. 

Since the decision on NIRA is in some respects 
outstanding, though not a good instance of the 
need for promptness of decision, one is tempted to 
consider whether the Shechter case, in a realistic 
sense, was other than a fiction. Did any lawyer 
suppose that NIRA could be held valid in respect 
to the minutiae of local merchandizing? To he 
sure there was a chicken, or flock of chickens. 
available to the case. Which only reminds one of 
the practice of the ancient Roman augurs, who 
made major decisions by the observance of birds, 
living and dead. Perhaps the augurs, when birds 


were scarce, invented the legal fiction. 





Failure to Register Costs Lawyer $4,500 Fee? 


Considerable publicity has been given to the 
decision of the Washington supreme court in the 
case of Smith v. Kneisley, 49 Pac. (2d) 916. The 
story was circulated to the effect that plaintiff 
attorney had been deprived of a fee of $4,500 
because he had been dilatory in paying his dues 
to the Washington State Bar. There was the 
instance in Ohio, where opponents to bar integra- 
tion have their backs to the wall, of publication 
of a signed article based upon the original mis- 
leading report, in which the author declared that 
there had been no such outrage since the cruci- 
fixion of the Christ. 

The facts are different. The alleged legal ser- 
vices were completed nearly two years before the 
State Bar act was adopted. Defendant’s husband 
died Nov. 7, 1930. Insurance payable to the de- 
fendant was paid promptly, without “contest or 
suit,” one policy within seventeen days and an- 
other within thirty days. “Shortly thereafter 
respondent, alleging that he had been employed 
professionally upon an express contract to collect 
this insurance, sued the appellant to recover for 
his services. He lost in the superior court, and 
also upon appeal, because he failed to prove any 
contract. Smith v. Kneisley, 26 Pac. (2d) 387. 
Thereupon the present suit was brought to re- 
cover for the reasonable value of the professional 
services alleged to have been rendered.” 

In the first action the plaintiff amended his 
complaint so as to exclude an implied contract, 


and was defeated in a jury trial, and on appeal. 
He then sued on quantum meruit, trial was had 
without a jury, and plaintiff was awarded a judg- 
ment of $4,500. In this case defendant proved 
that the attorney had not conformed with a 
statute enacted in 1921, which required annual 
registration of lawyers and payment of a small 
fee. The court’s findings made no reference to 
this proof, but there was oral comment on it in 
the record. 

It was on this one point, failure to observe the 
statute, that the case turned on appeal. The 
opinion simply holds that the law was clear and 
lawyers are not above the law. The act made 
suspension from practice automatic upon non- 
payment. The supreme court, in its unanimous 
opinion, found it unnecessary to consider other 
points. (Hence the question mark above.) 

Such an act, in the absence of state bar organi- 
zation, was highly commendable. The lack, in 
most states, of a live registration list, is sufficient 
illustration of bar disintegration. Without such 
a law it is very difficult to discover unauthorized 
practice. It has been recently reported that in 
the District of Columbia disbarred lawyers con- 
tinue to practice openly. A number of years ago 
the Chicago Bar Association found that a consid- 
erable proportion of the body of practitioners 
had never applied for admission. Presumably 
there are still some such cases in Chicago and 
other large cities. 





News and Comment in Brief 


Conciliation Greatly Assists Cleveland Court 


The value of a conciliation branch court is 
well shown in the report for 1935 of the com- 
mon pleas court for Cuyahoga County, Ohio, 
where Cleveland is situated, submitted by Chief 
Justice Homer G. Powell. For four years Judge 
A. J. Pearson has presided over the conciliation 
branch and has there acquired the title, “The 
Old Settler.” In the past year he entered judg- 
ments to the number of 2,187 without formal 
trials. The significance of this is indicated by 
the figures representing trials with and without 
juries by fourteen judges, namely 2,102. In these 
branches there were 166 settlements. 

In its earlier history conciliation was not so 
effective in this court. The deflation in recent 
years and the delays in reaching trial have con- 
tributed to the number of settlements, but there 
has been also a growing sentiment among lawyers 
in favor of disposing of cases by settlement. 

It is reported that a few years ago the Cleve- 
land court had more than 12,000 carry-over on 
its civil docket. This has been reduced to 7,244 
on January first. 
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It was Cleveland experience which led to a 
trial of conciliation in the circuit court for Wayne 
County, Michigan, and that led to the adoption 
of the pre-trial hearing, the most important pro- 
cedural development since law and equity were 
merged. Pre-trial appearances often lead to 
settlements, the court being always willing to 
take part of conciliator. 





A Young Lawyer’s Prospects 


“To you of the Junior Bar of Ohio, I bring 
this message in great sincerity: when the years 
have carried you past fifty and you pause at 
times to inventory and value what you have 
acquired in and from your profession, you will 
not think chiefly of the briefs you have written, 
the cases you have argued, the clients you have 
served, or even the fees you have collected. You 
will rate higher and higher, with the years, first, 
the work you have done for good causes, dis- 
interestedly and from a sense of workmanship 
and aspiration for something nobler than the 
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day’s work; and secondly, the friendships you 
have made and held along the way. 

“The organized bar offers to the young lawyer 
the best possible opportunity to acquire these 
two great assets of adult life. The bar offers 
the means for using your time, talents and ideals 
in accomplishments for your profession and the 
public, without the sacrifices and the digres- 
sions inherent in seeking and holding public of- 
fice... Above all the bar associations offer 
to the lawyer, young and old, the best possible 
avenue to wide acquaintance and enduring friend- 
ships among members of his profession, in all 
parts of the country. He becomes a bigger, 
broader and better American for knowing and 
understanding the lawyers of many states.”— 
President William L. Ransom. 


To which we may appropriately add the in- 
spiring words of Wigmore: 

“More than once has Justice Holmes, in his 
addresses, held up to us the ideal of the law as a 
noble and romantic pursuit, containing within it- 
self all the intellectual consolations that life 
can supply to the aspiring mind and heart.” 





Effect of Compulsory Bar Act in Utah 


Utah lawyers failed in two legislative sessions 
to get a majority for their bar bill. Not recogniz- 
ing defeat, the Association persisted and in 1931 
made a record with a unanimous vote in both 
chambers. 

The goal was reached, the bar was organized, 
and its board of governors assumed its re- 
sponsibilities. So there seemed to be little for 
mere members to do. One day was more than 
enough for current business and installing new 
officers. But a bar journal was established and 
soon opportunity for significant public service 
was seen. It was necessary to have two days 
for the convention. In about three years the new 
State Bar converted the trust companies to its 
principles, secured many needed amendments 
to law in the criminal field, created its own 
judicial council, determined upon an excellent 
plan for getting judges out of politics and put 
it up to the legislature. All these things gave 
interested and talented. members scope for bar 
work in the public interest. Integration had 
been achieved. 

The momentum was indicated in the call for 
the recent January convention, which explained 
adoption of sections to take the place of certain 
committees. The result is a judicial section, 
a junior bar section, and sections on insurance, 
public, criminal and property law. The plan 
implies for each section a permanent member- 
ship roll, a chairman, secretary and council, and 
power “to arrange for their own activities and 
programs, in no way limited to the annual meet- 
ing.’ 

This brief history illustrates certain trends 
observable in a number of other states where 
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there is a unified bar. 


In the midst of complaint 
and pessimism concerning the public functions 
of the lawyer we should not overlook the swift 
and revolutionary developments in an ever in- 
creasing number of states which have compul- 
sory, inclusive bar acts, which acts create the 
environment out of which integration develops. 


If one tires of the word “integrated” he can 
substitute for it the adjective “responsible.” 

In a number of states the corporate bar found 
no glaring evils to combat. In those states there 
has been development of an affirmative reform 
program which struggled for birth unavailingly 
under voluntary membership. Every worthy 
member of the profession realizes a sense of re- 
sponsibility and the means for discharging this 
responsibility. In other states serious scandals 
had to be attacked at the beginning, and the 
loyalty of members had to be won. In those 
states there has been dramatic action which has 
stimulated professional ideals. 

The Louisiana State Bar, created arbitrarily 
to serve as a political weapon, is the only one 
of seventeen which has yet to win honor and 
selfrespect. It was created for no honorable 
purpose. And while there is nothing so risky 
as prophecy, the prediction is here made that 
Louisiana lawyers will achieve independence. At 
its last meeting a committee was authorized to 
study and report on the advisability of amending 
its act so that governors would be elected by 
lawyers, and not by the entire electorate in 
each congressional district. There may be a 
hard fight ahead, but lawyers who submit to 
factional or political domination for long will 
seem to deserve their fate. 





The Fractional Verdict in Montana 


A friend in Montana has called us to account 
for the statement in the Journal (Feb., 1936, p. 
151) that a verdict in that state “may be ren- 
dered in either a civil or criminal case by two- 
thirds of the jury.” In this statement we relied 
on seeming authority, but the fact is that there 
must be a unanimous verdict in every felony 
conviction. 





A New Form of Bar Association Service 


The Illinois State Bar Association, inaugurat- 
ing a new service for members, now has a law 
book committee, who obtain from publishers the 
following data: qualifications of the author, 
scope of the work, price and date of publication, 
the method of keeping the work current, and all 
other pertinent information. This information 
is filed in Secretary Stephens’ office and is avail- 
able to all members. A beginning has been made 
with the field of automobile law and data on 
other subjects is being collected. 

This Journal (vol. 18, p. 165) told about the 
very successful work of the Illinois Bar Associa- 
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tion a year ago in providing for the biennial 
statutes at the price of $4, and relieving the 
profession from paying $30 every two years for 
two competitive editions, and from citing and 
referring to two arrangements. And this is but 
one of a number of kinds of service which even 
voluntary associations can render, making mem- 
bership in them profitable even on a money 
basis. 

It is readily seen that the American Bar As- 
sociation’s committee on publications has great 
potentialities. Its work may incidentally raise 
the standards of authorship and editing. And 
it may even prove to be the shining knight who 
will rescue the real law from the catacombs 
which house the multitudinous volumes of re- 
ported opinions. 





Three California Counties Aim to Get Judges 
Out of Politics 


The California State Bar Journal for March 
says: 

“The supervisors of San Francisco and Los 
Angeles Counties have adopted resolutions plac- 
ing it [adoption of the new mode of selecting 
superior court judges] before the voters of those 
counties at the coming November election, and 
San Mateo County will vote on it at the May 
election.” San Mateo County lies immediately 
south of San Francisco, which is both a city and 
a county. In Los Angeles County opponents of 
the new plan made a vigorous attempt to defeat 
submission. The constitutional amendment re- 
ceived a majority of 19,739 votes in that county. 
If adopted by the voters in any county the 
judges will be appointed by the governor subject 
to confirmation by the chief justice of the su- 
preme court, the presiding justice of the district 
court of appeal and the attorney-general, or a 
majority of them. In Los Angeles County a 
majority of the fifty superior court judges have 
been appointed by the governor for short terms 
with no confirmation. At the end of each term 
they have been required to “battle all comers.” 
Under the new system judges will be subject to 
election or retirement by the voters, and without 
competing candidacies. The governor will have a 
very large, but not absolute discretion, and the 
judges so appointed and confirmed will be en. 
tirely independent of politics. 





California’s Enabling Act 


Liberal terms have been provided for adoption 
of the new manner of selecting judges under 
the California constitutional amendment adopted 
in November, 1934. (Stats. 1935, ch. 574.) It 
will be remembered that the amendment was 
made to apply immediately to all of the appel- 
late court justices, and to superior court judges 
upon adoption of the plan by a vote in any 
county. 


The statute provides for adoption by a 
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majority vote, and submission may be either by 
an ordinance or resolution of the board of sup- 
ervisors or by a petition signed by qualified 
voters to a number equal to ten percent of the 
votes cast for all candidates for governor at the 
last preceding election. 

In counties in which the bar and public ap- 
preciate their superior court judge (or judges) 
it would be appropriate and gracious to adopt 
the new plan speedily, and relieve the incum- 
bent of the need for facing a political campaign 
for reelection. 

There has been in that state also considera- 
tion of the need for an act to provide for in- 
voluntary retirement with suitable pensions for 
judges honorably retired because of disability. 
It would be well to supplement this with a pro- 
vision for recalling to duty any judge who is able 
to render special services. The only serious 
legislative problem involved is in respect to the 
determination of disability. Fortunately for 
California, it has a constitutional judicial council, 
which could properly exercise this function. In 
several states, where new modes of selection and 
tenure are under consideration, it has been pro- 
posed to create a council or board to nominate 
judicial candidates and remove them for cause. 





Source Material 


Kansas is another state in which the Bar As- 
sociation has extended membership to law stu- 
dents. In the February number of this JouRNAL 
the progressive action of the Indiana State Bar 
Association was reported. In Kansas dues for 
students and for practitioners in their first year 
after admission are fixed at $1.50 and member- 
ship includes a subscription to the excellent 
quarterly Journal containing about 360 pages of 
informative material in each volume. We take 
this course as another instance of professional 
regard for the profession. 


Oregon State Bar Prospers 


The Oregon State Bar act was approved early 
in 1935 and formal organization was completed 
in September. Its progress is reported in its 
Bulletin, which consists of a few pages in the 
Oregon Law Review. In the February number 
Secretary F. M. Sercombe submits an interesting 
resume of activities, and makes a meticulous ac- 
counting of funds. It appears that the State 
Bar has received dues from about 1,700 active 
members, to the amount of $5,328. The bar act 
fixed the dues at three dollars, the lowest on 
record except in Kentucky, where the legislature 
pinned the profession down to an annual sweet- 
ening of two dollars. At the present reporting 
the treasury has on hand $3,067.56 and dues for 
this year became payable February first. 

The organization is in all ways complete. Rules 
of professional conduct were drafted, approved 
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by the membership, and given supreme court 
sanction. A strong committee has been ap- 
pointed to aid the American Bar Association in 
its coordination program. 

Before unification the Oregon State Bar Asso- 
ciation suffered severely from lack of funds. 
The remedying of this defect is no slight ad- 
vance. From this time there will be a com- 
fortabla surplus on even the modest fee of 
three dollars. 





Coordination a Means to an End 


A very strong argument for national bar co- 
ordination was made in a recent address at a 
state bar association convention. The speaker 
ably presented the opportunity for uniting the 
bar associations of the states in a “democratic” 
organization—meaning that all members would 
be able to participate in the selection of a body 
of delegates to be entrusted with all decisions 
on policy. In the states having inclusive bars 
every practitioner would be so enfranchised. 

Assuming success for this movement the 
speaker then urged emphatically that his own 
state bar association, one naturally of oligarchic 
control, enter upon a campaign to obtain the 
adherence of “every reputable lawyer in the 
state.” It is apparent that when co-ordination 
on a national scale is accomplished the next am- 
bition will be to stimulate bar membership so 
that the largest possible number of practitioners 
may be brought within the influence of the na- 
tional co-ordinated bar. The plea for a mem- 
bership campaign appeared timely. But the 
fact is that in that state the voluntary associa- 
tion has been striving for decades to increase 
its membership. It is still far from including 
all reputable lawyers. In all such states there 
are many reputable lawyers who cannot be in- 
duced to give allegiance to a clique-controlled 


organization which appears to have little influence 
on its own members and still less in respect to 
public interests. 

It is not logically possible to work for repre- 
sentative government in the American Bar As- 
sociation and to avoid applying this essential 
principle to one’s own state bar. The rapid 
progress in recent years of the principle of co- 
ordination derives in considerable measure from 
the success of inclusive state bars with repre- 
sentative government. The members of these 
integrated state bars who have been honored by 
preference in the American Bar Association have 
led in the co-ordination movement and have 
leavened the mass of members and officers. 
President Ransom, in his many addresses on co- 
ordination, has never failed to refer to state in- 
clusive organization, essentially democratic, as 
the goal for all the states. 

Co-ordination is to come, apparently, in a 
time of transition. It need not wait for com- 
plete triumph of state bar integration. Nor can 
it, on the other hand, achieve its entire program 
until every lawyer is enrolled as a member of 
a component state organization, and so within 
the influence of a state bar which contributes to, 
and receives from, the national center. It takes 
little reflection to understand that co-ordination 
is the national expression of representative bar 
government in the states, of inclusive bar mem- 
bership throughout the country and in the terri- 
tories and islands. Coordination, like statutory 
bar organization, is a means to an end, and that 
end is integration. The definite ambition is a 
national bar of which every member is “reput- 
able.” To make every member reputable does 
not imply any large use of disbarment procedure. 
A few examples will suffice to convince all mem- 
bers of the existence of controls, and the firm 
and just application of controls will in time make 
good conduct a matter of habit, if not of con- 
science. 





We contemplate with great equanimity the prospect of de- 
stroying thousands of innocent men in war, but we shudder at the 
thought of asking a guilty man the question which will prove his 


guilt.—M oorfield Storey. 





If we think of the administration of justice as the social objec- 
tive, we can no more attain it with the judicial armament and the 
clerical system of judicial business inherited from seventeenth 
century England and shaped in the pioneer, rural, agricultural 
communities of the first half of the nineteenth century, than we may 
expect to conduct a military campaign today with the mule trains 
and the commissariat arrangements of the Civil War.—Roscoc 


Pound. 
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A new and exhaustive work covering the entire field of 
Banking Law. 


Extensive notes illustrate the application of the law in specific 
cases and in all jurisdictions. 


Every banking case is cited. 


12 volumes. Kept to date through Pocket Parts 
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A complete modern treatise including allied subjects, pre- 
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7 volumes including 2 volumes of Forms 
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